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INTRODUCTION
This appeal is taken by Plaintiffs-Appellants, East Jordan
Irrigation Company

("East Jordan"), Provo River Water Users'

Association ("PRWUA"), and Salt Lake City Corporation ("Salt Lake
City") (hereinafter sometimes collectively referred to herein as
"Plaintiffs"), from a Final Judgment entered by the Fourth Judicial
District Court for Utah County on February 25, 1992, denying the
Motion for Summary Judgment filed by Appellants and granting the
Motion for Summary Judgment filed by Defendants-Respondents, Robert
L. Morgan, State Engineer of Utah ("State Engineer") and Payson
City Corporation ("Payson") (hereinafter sometimes referred to
collectively herein as "Defendants").

Plaintiffs filed their

Notice of Appeal on February 28, 1992.
STATEMENT OF JURISDICTION
The Utah Supreme Court has jurisdiction over this appeal
pursuant to Utah Code Ann. § 78-2-2(3) (1992J.1
ISSUES PRESENTED
The issues presented for consideration by the Court are:
1.

Does the owner of a share of stock in a non-profit

water company have the legal right to file an application for
permanent change with the State Engineer, in the shareholder's
name, without the approval and over the objection of the company?

Pursuant to Utah Code Ann. § 73-3-15 (1988), a final order
must be entered in this case by August 7, 1993. Therefore, the
parties have stipulated to expedited argument. (Stipulation to
Expedited Argument dated April 21, 1992.)
1

2. Does the State Engineer have jurisdiction to act upon
and approve such an application?
STANDARD OF REVIEW
This matter arose in the District Court under Utah Code Ann.
§§ 73-3-14 (1989) and 63-46b-15 (1989) as a de novo review of the
State Engineer's decision approving Payson's change application.
In determining whether the District Court properly granted summary
judgment as a matter of law to the prevailing party, the appellate
court

is

to

give

no

deference

to

the

trial

court's

legal

conclusions and is to review its conclusions for correctness.
Bonham v. Morgan, 788 P.2d 497, 499 (Utah 1989).
APPLICABLE STATUTES *
The applicable statutes cited herein, are as follows:
I.

CHANGE APPLICATION STATUTE.
Applicable portions of Utah Code Ann. § 73-3-3 (1989):
(2)(a)

Any person entitled to the use of water may make:

(i) permanent or temporary changes in the
place of diversion;
(ii) permanent or temporary changes in the
place of use; and
(iii) permanent or temporary changes in the
purpose or use for which the water was
originally appropriated.
(2)(b) No change may be made if it impairs any vested
right without just compensation.
(4) (a) No change may be made unless the
application is approved by the State Engineer.

2

D.

change

The complete text of these statutes is set forth in Addendum

(5)(a) The State Engineer shall follow the same
procedures, and the rights and duties of the applicants
with respect to applications for permanent changes of
point of diversion, place or purpose of use shall be the
same, as provided in this title for applications to
appropriate water.
(8)(a) Any person holding an approved application for
the appropriation of water may either permanently or
temporarily change the point of diversion, place or
purpose of use.
(8)(b) No change of an approved application affects the
priority of the original application, except that no
change of point of diversion, place or nature of use set
forth in approved application will enlarge the time
within which the construction work is to begin or be
completed.
II.

PROCEDURE FOR CONSIDERATION OF APPLICATIONS.
Utah Code Ann. § 73-3-6(1)(a) (1987):
When an application is filed in compliance with this
title, the state engineer shall publish once a week for
a period of three successive weeks a notice of the
application informing the public of the contents of the
application and the proposed plan of development.
Utah Code Ann. § 73-3-7 (1988):
(1) Any person interested may, at any time within 30
days after notice is published, file a protest with the
state engineer.
(2) The state engineer shall consider the protest and
shall approve or reject the application.
Utah Code Ann. S 73-3-8(1) (1985):
It shall be the duty of the state engineer to approve an
application if: (a) there is unappropriated water in the
source; (b) the proposed use will not impair existing
rights or interfere with the more beneficial use of the
water; (c) the proposed plan is physically and
economically feasible... (d) the applicant has the
financial ability to complete the proposed works; and (e)
the application was filed in good faith and not for
purposes of speculation or monopoly....

3

TRANSFER OF TITLE.
Utah Code Ann. § 73-1-10 (1989):
Water rights, whether evidenced by decrees, by
certificates of appropriation, by diligence claims to the
use of surface or underground water, or by water users
claims filed in general determination proceedings, shall
be transferred by deed in substantially the same manner
as real estate, except when they are represented by
shares of stock in a corporation, in which case water
shall not be deemed to be appurtenant to the land . . .
FORFEITURE.
Utah Code Ann. § 73-1-4 (1988):
When an appropriator or his successor in interest
abandons or ceases to use water for a period of five
years, the right ceases, unless before the expiration of
the five-year period, the appropriator or his successor
in interest files a verified application for an extension
of time with the state engineer.
NATURE OF REVIEW.
Utah Code Ann. § 73-3-14(1)(a)(1989):
Any person aggrieved by an order of the state Engineer
may obtain judicial review by following the procedures
and requirements of Chapter 46b, Title 63.
Utah Code Ann. § 63-46b-15(1)(a)(1989):
The district courts shall have jurisdiction to review by
trial de novo all final agency actions resulting from
informal adjudicative proceedings . . .
AUTHORITY OF STATE ENGINEER.
Utah Code Ann. § 73-2-1(3)(a) (1991):
The state engineer shall be responsible for the general
administrative supervision of the waters of the state and
the measurement, appropriation, apportionment, and
distribution of those waters.
Utah Code Ann. § 73-2-1.2 (1967):
The Division of Water Rights shall be administered by the
state engineer who shall act as the director of the
Division of Water Rights.... Nothing contained in this
4

act shall modify, repeal or impair the powers or duties
of the state engineer relating to the administration,
appropriation, adjudication and distribution of the
waters of the State of Utah as are conferred upon him
pursuant to Title 73, or the provisions of any other
laws.
VII. IDAHO STATUTE.
Idaho Code § 42-108 (1990):
The person entitled to the use of water owning any land
to which water has been made appurtenant . . . may change
the point of diversion, period of use, or nature of use
. . . provided; if the right to the use of such water, or
the use of the diversion works or irrigation system is
represented by shares of stock in a corporation or if
such works or system is owned and/or managed by an
irrigation district, no change in the point of diversion,
place of use, period of use, or nature of use of such
water shall be made or allowed without the consent of
such corporation or irrigation district.
STATEMENT OF THE CASE 3
I. NATURE OF THE CASE, COURSE OF PROCEEDINGS AND DISPOSITION IN
THE COURT BELOW.
This is a case of first impression in the State of Utah on the
issue of whether the owner of a share of stock in a non-profit
water company has the legal right to file an application for
permanent change with the State Engineer, in the shareholder's
name, without the approval and over the objection of the company.4
On August 8, 1990, Plaintiffs filed their Complaint with the
Fourth Judicial District Court for de novo review of an informal
adjudicative proceeding commenced in the office of the Utah State
References herein to the original court record shall be
delineated as ("R") together with the beginning page number of the
referenced document.
Other such change applications have been filed with and
approved by the State Engineer, but this is the first time that
such a change has been challenged in court.

5

Engineer.

Payson filed its Answer on August 23, 1990 (R. at 28)

and the Utah State Engineer filed his Answer on September 11, 1990
(R. at 34). On April 12, 1991, Plaintiffs filed their Joint Motion
for Summary Judgment (R. at 74) and Joint Memorandum in Support of
Motion for Summary Judgment
Plaintiffs

and

Defendants

(R. at 215).
jointly

entered

On June 10, 1991,
into

a

Statement of Facts in connection with Plaintiffs1

Stipulated
Motion for

Summary Judgment and Defendants' Cross Motion for Partial Summary
Judgment ("Stipulated Facts" or "S.F.").5 Defendants' Joint Motion
for Summary Judgment was filed on June 10, 1991 (R. at 290) in
conjunction with Defendants' Joint Memorandum in Support of their
Cross Motion for Partial Summary Judgment (R. at 282). Plaintiff's
Joint Memorandum

in Response to Defendants' Cross Motion for

Partial Summary Judgment and in Reply to Defendants' Response to
Plaintiffs' Motion for Summary Judgment was filed on July 15, 1991
(R. at 330). Defendants' Joint Memorandum in Reply to Plaintiffs'
Response to Defendants' Cross Motion for Partial Summary Judgment
was filed on August 14, 1991 (R. at 360).
The trial court entered a Ruling on December 10, 1991, denying
Plaintiffs' Motion for Summary Judgment and granting Defendants'
Motion for Partial Summary Judgment (R. at 504).6

5

On February 14,

A copy of the Stipulated Facts is attached
Addendum A.
6

hereto as

The Court's Ruling is attached hereto as Addendum B pursuant
to Utah R. App. P. 24(f)(1). Future record citations to the Ruling
are omitted.

6

1992, the parties entered into a Stipulation re Amendment to
Complaint and Entry of Final Judgment (R. at 508), making the
December 10, 1991 Ruling dispositive of all issues. Final Judgment
was entered by the Fourth District Court on February 25, 1992,
pursuant to which the District Court ruled, in favor of Defendants,
that as a matter of law, (i) in the absence of a specific
restriction approved by the stockholders, the owner of shares of
stock in a non-profit mutual water company has the legal right to
seek to change the nature of use and/or the point of diversion of
the water

represented

by

stockholder may lawfully

such shares

of

stock; and

file a change application

(ii) a

for such

purpose, with or without the consent or approval of the water
company, when such proposed change involves the removal of water
beyond the distribution system of the company, irrespective of the
fact that the initial certificate of appropriation or decreed right
may

stand

in the name of the water company,

(R. at

511).7

Plaintiffs are appealing the Final Judgment.
II.

STATEMENT OF THE FACTS.
Historically, water stored in Utah Lake under East Jordan's

water rights has been diverted either from Utah Lake or the Jordan
River and delivered into East Jordan's canals for distribution and
use by its shareholders primarily for irrigation purposes in Salt
Lake County, Utah (S.F. fl4).

The Court's Judgment is attached hereto as Addendum C
pursuant to Utah R. App. P. 24(f)(1). Future record citations to
the Ruling are omitted.
7

A share of East Jordan stock entitles the shareholder to the
use of a proportionate amount of the company's water rights.
(Appellant's Brief, at 11.)
Payson acquired 38.5 shares of East Jordan stock with the
intent of transferring its right to the use of East Jordan's water
to Utah County for municipal purposes within the service area of
Payson (S.F. 11119,13) .
Payson filed Change Application No. 51-6055 (al4510) in its
name with the State Engineer to change the point of diversion,
place and purpose of use of its right to 150.89 acre-feet of water
represented by its 38.5 shares of East Jordan stock, from East
Jordan's canal for irrigation use in Salt Lake County to a well for
municipal use within the service area of Payson. (S.F. HH10,11.)
Prior to filing the application, Payson did not seek or obtain the
consent of East Jordan's Board of Directors (S.F. 1112) .
Plaintiffs protested the change application and were parties
to the proceedings before the State Engineer (S.F. H14). The State
Engineer approved the change application subject to conditions as
set forth in the Memorandum Decision dated March 5, 1990 (S.F. H15,
copy attached thereto as Exhibit E).
Plaintiffs

and Payson petitioned

the State Engineer

for

reconsideration and the matter was reheard on April 12, 1990 (S.F.
1116).

The State Engineer reconfirmed approval of the change

application subject to conditions as set forth in an Amended
Memorandum Decision dated July 9, 1990 (S.F. 1117, copy attached
thereto as Exhibit F).
8

Plaintiffs appealed the State Engineer's Decision to the
District Court seeking de novo review pursuant to the provisions of
Utah Code Ann. § 73-3-14 and § 63-46b-15. Pursuant to the Court's
ruling dated December 10, 1991, made final by a judgment entered on
February 25, 1992, the District Court upheld the State Engineer's
Decision approving Payson's change application.
SUMMARY OF ARGUMENT
A shareholder in a mutual water company is the owner of
equitable title to the water rights of the company.

As such, a

shareholder has the right to beneficially use the water represented
by such interest in the mutual company.
As the owner of equitable title to the water and the only
party being entitled to use the water, a shareholder in a mutual
water company has the right, pursuant to § 73-3-3(2)(a), to file a
change application in his own name to change the nature of use, the
place of use and/or the point of diversion, so long as no other
vested rights are impaired and all other criteria for approval have
otherwise been satisfied. Utah's change application statute simply
codifies the long-standing common law rule of the majority or
Colorado Doctrine.
Utah law does not require a shareholder to obtain the consent
of

the

company

shareholder.

before

a

change

application

is

filed

by a

Neither East Jordan's Articles of Incorporation nor

any lawfully adopted by-law, rule or regulation of the company
reserve to the company the exclusive right to file a change
application.

The State Engineer, therefore, has the authority to
9

accept and approve the change application, provided no impairment
occurs and all other criteria for approval have otherwise been
satisfied.
No property interest of East Jordan has or will be taken nor
will there be any effect on the company's right or ability to
supervise and control Payson's use of the water represented by its
shares of East Jordan stock as a result of approval of the change
application, or by its eventual perfection.

Further, the change

requested by Payson will not diminish or otherwise impair East
Jordan's vested water rights.
Finally, sound public policy dictates that shareholders must
be allowed to file change applications in their own names.
The trial court's decision should be affirmed.
ARGUMENT
I.
PAYSON, AS THE OWNER OF THE EQUITABLE
TITLE AND RIGHT TO BENEFICIALLY USE THE WATER
REPRESENTED BY ITS SHARES OF STOCK IN EAST
JORDAN, HAS THE LEGAL RIGHT TO FILE AN
APPLICATION FOR PERMANENT CHANGE WITH THE
STATE ENGINEER, IN ITS OWN NAME AND WITHOUT
THE CONSENT OF EAST JORDAN.
The right of a shareholder in a mutual water company to file
a change application in its own name is well established in the
common law, as followed in Utah, and most other western states, and
as codified by Utah's change application statute.

The State

Engineer has so interpreted the statute, and that interpretation is
entitled to judicial deference.

10

A. THE INCORPORATION OF A NON-PROFIT WATER COMPANY
DOES NOT RESULT IN THE SHAREHOLDERS LOSING ALL
INCIDENCES OF OWNERSHIP, CONTROL AND RIGHT OF
BENEFICIAL USE OF THEIR WATER RIGHTS.
East Jordan is a mutual water company.

A mutual company is

different from a public service or carrier ditch company in that
they do not serve the public.

Instead, they serve a closed class

of individuals—their shareholders.
scholars, Samuel C. Wiel, stated

One of the great water law
in his treatise

that what

distinguished a mutual company from a public company is that:
,f

[S]hares of stock represent rights to
specific quantities of water, and the
shareholders right to a supply rests upon his
stock and not upon his status as a member of
the public, the company being formed to supply
water to its stockholders only."
A

mutual water company is then a voluntary association of

water users who band together through the formal structure of a
non-profit corporation to facilitate the distribution of their
water rights and maintenance of their diversion and distribution
facilities.9

Such a company is formed through the filing of

articles of incorporation under the non-profit corporation laws of
this state, and usually, but not always, through the actual
conveyance by the incorporators of their individual water rights
into the corporation.

The incorporators are then either issued

shares of stock in proportion to their individual water rights
conveyed into the company, or as in the case of East Jordan, they
Samuel C. Wiel, Water Rights in the Western States, § 1266,
at 1170 (3d ed. 1911).
Genola Town v. Santaquin City, 96 Utah 88, 80 P.2d 930
(1938); and Jacobucci v. District Court, 541 P.2d 667 (Colo. 1975).
11

subscribe

for

stock

and

are

issued

shares

based

on

their

subscription in the same proportion as their subscription bears to
the entire pooled water supply of the corporation.
Mere

legal title to the water rights

is vested

in the

corporation but that title is held in trust for the benefit of its
shareholders.

The

shareholder

is generally

held

to

be the

appropriator of the water right through the immediate agency of the
water company.10

Equitable title to the water rights is therefore

held by the shareholders themselves, and the shareholders have all
of

the

rights

of

the

appropriator,

including

the

right

beneficially use the water and to effect a change of use.11

to
The

mutual water company is really nothing more than a corporate water
master whose primary function is to serve its shareholders as a
distribution agent. It is created solely for the convenience of its
shareholders. The mutual water company, as an entity, does not use
water and in fact has no land upon which the water rights of the
company could be beneficially used. It is the shareholders, as the
owners of equitable title, that have the right to beneficially use

Wiel, supra note 8, § 1267.
11

East River Bottom Water Co. v. Boyce, 102 Utah 149, 128 P.2d
277 (1942); Jacobucci v. District Court, 541 P.2d 667 (Colo. 1975);
3 Clesson S. Kinney, Irrigation and Water Rights, § 1481, (2d ed.
1912). See also Wiel, supra note 8, § 1267.
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the water upon their lands.
The relationship between the mutual water company and its
shareholders is contractual.13 From that contractual relationship
springs

a

trust

shareholders.

relationship

between

the

company

and

its

The company is charged with the fiduciary duty to

conduct the common business in the interest of the shareholders.
As a trustee for its shareholders, the company is bound to protect
the shareholders' interests, to maintain the ditches and canals in
good repair, to take no actions that would infringe upon the
property rights retained by the shareholders, and to deliver to the
shareholders their water at their desired place of use.

The

14

expenses of the company are paid by stock assessment.
East Jordan's assertion that shareholders of a mutual company
own nothing and have no rights other than those which the Board of
Directors benevolently bestows on its shareholders, simply ignores
the well defined body of case law that holds to the contrary.

12

Pacific Savings and Loan Corp. v. Schmitt, 103 F.2d 1002
(9th Cir. 1939); St. George City, v. Kirkland, 17 Utah 2d 292, 409
P.2d 970 (1966); Genola Town v. Santaquin City, 96 Utah 88, 80 P.2d
930 (1938); Salt Lake City v. East Jordan Irrigation Co., 40 Utah
126, 121 P. 592 (1911); Green Ditch Water Co. v. Salt Lake City, 15
Utah 2d 224, 390 P.2d 586 (1964); Locke v. Yorba Irrigation Co.,
35 Cal. 2d 205, 217 P.2d 425 (1950); Slosser v. Salt River Valley
Canal Co., 7 Ariz. 376, 65 P. 332 (1901); 3 Kinney, supra note 11,
S 481.
13

Brian v. Fremont, 112 Utah 220, 227, 186 P.2d 588, 591
(1947); Jacobucci v. District Court, 541 P.2d 667 (Colo. 1975)
See, Center Creek Water & Irrigation Co. v. Lindsay, 21
Utah 192, 60 P. 559 (1900); Jacobucci v. District Court, 94 P.2d
667 (Colo. 1975); Goodell v. Verdugo Canon Water Co., 138 Cal. 308,
71 P. 354 (1903).
13

The long-standing rule of law is that a share of stock in a
mutual

company

represents

an

actual

proportionate

ownership

interest of the water rights themselves, as well as a corresponding
interest

in

the

ditches,

canals

and

other

distribution

and

diverting facilities of the company. That ownership interest is
owned and controlled by the shareholders themselves.

In Genola

Town v. Santaquin City,15 the Utah Supreme Court stated that:
Stock in a mutual water company entails the right
to demand such stockholders aliquot share of the
water in proportion as his stockholding bears to
all the stock. Water rights are pooled in a mutual
company for more convenient transfer. But the stock
certificate is not like the stock certificate in a
company operated for profit. It is really a
certificate showing an individual part ownership in
a certain water supply. It embraces the right to
call for such undivided part according to the
method of distribution. (Emphasis added).
This

Court

has held

that

the stock

itself

is personal

property, but that it evidences the shareholder's title to water.
In George v. Robinson,16 this Court said that:
The stock in such corporation is mere personal
property, and may be sold and transferred
independent of any land, and the sale carries with
it the right to use the water on any land or for
any purpose the new owner may choose. The stock is
merely evidence of the holder's title to a certain
amount of water. (Emphasis added).
The rule in Utah is identical to that in other appropriation
doctrine states.

For example, the Colorado Supreme Court in

15

96 Utah 88, 80 P.2d 930, 936 (1938).

16

23 Utah 79, 63 P. 819 (1901).
14

Jacobucci v. District Court17 made a very detailed analysis of the
legal relationship between the shareholder and the water company.
The Court noted:
The shares of stock in a mutual ditch corporation
represent the consumer's interest in the reservoir,
canal and water rights....The benefit derived from
the ownership of such stock is the right to the
exclusive use of the water it represents, the water
being divided pro-rata according to the number of
shares of stock held by each shareholder....
The ownership of shares of stock is merely
incidental to the ownership of the water
rights by the shareholders. . . We wish to
emphasize that the shares of stock owned by
Farmers' fthe water company's] shareholders
represent a definite and specific water right,
as well as a corresponding interest in the
ditch, reservoir and other works by which the
water right is utilized. (Emphasis added).
While the "naked title" may stand in the name
of Farmers, the ditch, reservoir and water
rights are actually owned by the farmers
[shareholders] who
are
served
thereby.
(Emphasis added).
Thus East Jordan is nothing more than a corporate water master
holding mere naked legal title to the water rights, ditches and
canal

in

trust

for

the

benefit

of

its

shareholders.

The

shareholders are the equitable and beneficial owners thereof and
have the sole right to use the water. According to its Articles of
Incorporation, East Jordan was incorporated to construct, operate
and maintain a canal for the purpose of distributing the water for
agricultural, manufacturing, domestic or ornamental purposes.

As

a non-profit mutual water company, East Jordan has an affirmative

541 P.2d 667, 672 (Colo. 1975). See also, Twin Falls Canal
Co. v. Shippenf 46 Idaho 787, 271 P. 578 (1928). —
15

duty to deliver to each of its shareholders their proportionate
share of the water represented by their shares of stock in the
company.

East Jordan can be held liable in damages if it fails to

do that.1
B.
THE RIGHT OF A SHAREHOLDER IN A MUTUAL
WATER COMPANY TO FILE A CHANGE APPLICATION IN
ITS OWN NAME IS CONSISTENT WITH THE PREVAILING
COMMON LAW RULE THROUGHOUT THE WEST.
Throughout the West, the right to make a change of use has
been held to be a pre-existing common law right, and its assertion
is not dependent

on the existence of the change application

statutes.19
The common law rule in all states that apply the appropriation
doctrine is that a water user may change his point of diversion or
place or nature of use, so long as the rights of others are not
20

impaired.

The Doctrine of Prior Appropriation is often referred

to as the

"Colorado Doctrine" of prior appropriation

and is

Swasey v. Rocky Point Ditch Co., 617 P.2d 375 (Utah 1980);
Burtenshaw v. Bountiful Irrigation Co., 90 Utah 196, 61 P.2d 312
(1936); Jacobucci v. District Court, 541 P.2d 667 (Colo. 1975);
Rocky Ford Canal Co. v. Simpson, 5 Colo. App. 30, 36 P. 638 (1894).
19

Lindsey v. McClure, 136 F.2d 65 (10th Cir. 1943);
In Re
Rice, 50 Idaho 660, 299 P. 664 (1931); Twin Falls Canal Co. v.
Shippen, 46 Idaho 787, 271 P. 578 (1928); Wadsworth Ditch Co. v.
Brown, 39 Colo. 57, 88 P. 1060 (1907); 3 Kinney, supra note 11, §
857.
20

Lindsey v. McClure, 136 F.2d 65 (10th Cir. 1943);
In Re
Rice, 50 Idaho 660, 299 P. 664 (1931); Twin Falls Canal Co. v.
Shippen, 46 Idaho 787, 271 P. 578 (1928); Wadsworth Ditch Co. v.
Brown, 39 Colo. 57, 88 P. 1060 (1907); 3 Kinney, supra note 11, §
857.
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followed

by most

western

jurisdictions.21

Utah

follows

the

Colorado Doctrine.
The landmark case regarding a shareholder's right to make a
change of use of his water under the Colorado Doctrine is Wadsworth
Ditch Company v. Brown,23

There, a stockholder sought to move his

proportionate share of the water rights to lands which were not
irrigated under the company's ditch system and to change his point
of diversion to a point higher on the stream.

The company

protested, contending that the shareholder had no right to change
his place of use out of the company's distribution system.

The

Colorado Supreme Court held that a change in the place of use and
point

of diversion could be made so long as

it imposed

no

additional burdens on the company or the other shareholders. In so
holding, the Court stated:
We know of no reason why discrimination should be
made against the right claimed when the one who
asserts it is under a mutual ditch. The right to
change is a property right. It was not conferred by
this remedial statute. It is a pre-existing right,
and always could be enforced so long as the rights
of others are not thereby injuriously affected, and
belongs to the stockholders in a mutual ditch

Snow v. Abalos, 140 P. 1044, 1048 (N.M. 1914); Moyer v.
Preston, 41 P. 845, 847 (Wyo. 1896); Jones v. Adams, 6 P. 442, 448
(Nev. 1885); Coffin v. The Left Hand Ditch Company, 6 Colo. 443
(1882); Clough v. Wing, 17 P. 453 (Ariz. 1881); 3 Kinney, supra
note 11 §§ 507, 621; Wiel, supra, note 8, §§ 118, 168.
22

Stowel1 v. Johnson, 26 P. 290, 291 (Utah 1891).

23

39 Colo. 57, 88 P. 1060, 1061 (1907); In accord, Public
Service Co. of Colorado v. Blue River Irrigation Co., 753 P.2d 737
(Colo. 1988); Jacobucci v. District Court, 541 P.2d 667 (Colo.
1975); Knowles v. Clear Creek Platte River and Mill Ditch Co., 18
Colo. 209, 32 P. 279 (1893).
17

company as fully
(Emphasis added).

as

any

other

appropriator.

The Utah Courts have long followed the well-established common
law rule and have recognized that a water user may change his point
of diversion or place or nature of use, so long as the rights of
others are not impaired.25 Such changes promote the more beneficial
or economical

use

of the water, which

clearly

reflects

the

established public policy of this State.26 This inherent right was
not extinguished by the incorporation of East Jordan as a mutual
water company.
Kinney states the common law rule as follows:
The shareholders in mutual water corporations have
certain individual rights which are not released by
the conveyance of their water interests to such a
corporation, and which they may exercise, provided
the rights of the other shareholders, or other
corporations, are not injured thereby.
It
therefore follows, that a shareholder has the right
to change the point of diversion if others are not
injured. So a stockholder has the right under the
same conditions, that others are not injured
thereby, to either change the place of use of the
water furnished by such company or to sell the

Id. at 1061. In accord, Jacobucci v. District Court, 541
P.2d 667 (Colo. 1975).
Salt Lake City v. Boundary Springs Water Users Ass'n., 2
Utah 2d 141, 270 P.2d 453 (1954); Sigurd City v. State, 105 Utah
278, 142 P.2d 154 (1943); Tanner v. Provo Reservoir Co., 99 Utah
139, 98 P.2d 695 (1940); Spring Creek Irrigation Co. v. Zollinger,
58 Utah 90, 197 P. 737 (1921); Moyle v. Salt Lake City, 50 Utah
357, 167 P. 660 (1917); Patterson v. Ryan, 37 Utah 410, 108 P. 1118
(1910).
26

See, American Fork Irrigation Co. v. Linke, 121 Utah 90, 239
P.2d 188 (1951); Little Cottonwood Water Co. v. Kimball, 76 Utah
243, 289 P. 116 (1930).
18

shares to others
(Emphasis added).

who

make

such

a

change,

This rule of common law is well established and it has not been
abrogated or otherwise restricted by Utah's change application
statute.
Plaintiffs claim that the approach followed by California and
Idaho

are

the majority

rule.

That

simply

is not

correct.

California has a mixed bag of water law, including both riparian
and prior appropriation doctrines.28

The riparian rights doctrine

was rejected in Utah many years ago and it has no application
whatsoever to Utah water law.29

As such, any comparison to

California's laws on this point is without merit.
The current rule in Idaho, which restricts the ability of a
shareholder to move his water without company approval, has been
dictated by direct legislative action.

However, even the Idaho

27

Lindsey v. McClure# 136 F.2d 65 (10th Cir. 1943);
In accord, In Re Rice, 50 Idaho 660, 299 P. 664 (1931); Twin Falls
Canal Company v. Shippen, 46 Idaho 787, 271 P. 578 (1928);
Wadsworth Ditch Company v. Brown, 39 Colo. 57, 88 P. 1060 (1907);
3 Kinney, supra note 11, §1487. See also Wiel, supra note 8,
§1267, wherein he states that: "[A] stockholder in a mutual company
in Colorado may bring suit like other appropriators to change his
point of diversion, without the consent of the company."
Herminqhaus v. So. Calif. Edison Co., 200 Cal. 81, 252 P.
607 (1926).
In its earliest decisions, the territorial Supreme Court
recognized the appropriation doctrine as the basic water law of the
territory: Munroe v. Ivie, 2 Utah 535 (1880); Crane v. Winsor, 2
Utah 248 (1878). In later decisions, the Utah Supreme Court held
that the riparian rights doctrine had never constituted a part of
Utah water law. Gunnison Irr. Co. v. Gunnison Highland Canal Co.,
52 Utah 347, 174 P. 852 (1918).
Idaho Code Ann. § 42-108 (1990); Johnston v. Pheasant
Valley Irrigation Co., 69 Idaho 139, 204 P.2d 434 (1949).
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statute does not require that a change application be filed by the
mutual company (as Plaintiffs suggest); rather, it requires only
that the shareholder obtain company approval as a condition to
applying for the change.

Once that consent is obtained, the

shareholder is free to file a change in his own name and on his own
behalf. Since current Idaho law is based on a specific statute, it
has no applicability in Utah which, by comparison, has a statute
which specifically authorizes such changes.

It should be noted,

however, that prior to this legislative enactment, the Idaho Courts
consistently followed the Colorado Doctrine and specifically upheld
a shareholder's right to file a change application in its own name
without the consent of the company.31
Clearly, the position urged by Plaintiffs on this issue is the
minority position.

It is contrary to the majority Colorado

Doctrine which is followed in all other western states including
Utah.

Although, this Court has never been presented the question

of whether a shareholder may file a change application in its own
name, the law in Utah clearly supports Defendants' position.32
Utah's change application statute has not altered the common law
rule.

31

Twin Falls Canal Co. v. Shippen, 46 Idaho 787, 271 P.578

(1928).
32

Syrett v. Tropic and East Fork Irrigation Company, 97 Utah
56, 89 P.2d 474 (1939); Baird v. Upper Canal Irrigation Company, 70
Utah 57, 257 P. 1060 (1927); Moyle v. Salt Lake City, 50 Utah 357,
167 P. 660 (1917); George v. Robinson, 23 Utah 79, 63 P. 819
(1901).
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C. PAYSON, AS A SHAREHOLDER IN A NON-PROFIT
MUTUAL WATER COMPANY AND AS OWNER OF THE
EQUITABLE TITLE AND RIGHT TO BENEFICIALLY USE
THE WATER OF THE COMPANY REPRESENTED BY ITS
SHARES OF STOCK, HAS THE LEGAL RIGHT TO FILE
AN APPLICATION FOR PERMANENT CHANGE WITH THE
STATE ENGINEER IN ITS OWN NAME AND WITHOUT
EAST JORDAN'S CONSENT.
Plaintiffs argue that the Utah change application statute has
somehow altered the common law rule and that it requires the person
(individual or entity) filing the change application to have some
privity of title and connection with the water right being modified
by the change application.

However, the plain language of § 73-3-

3(2)(a) does not require that the party filing a change application
be anything other than one entitled to the use of water which, as
Plaintiffs admit in their brief,33 Payson clearly is.
Section

73-3-3(2)(a)

clearly

provides

that

"any

person

entitled to the use of water" may make a change in their point of
diversion, place or nature of use of a water right, so long as the
change impairs no other vested rights without just compensation.
There is nothing in the current statute that requires the "owner"
to file the application.
In a 1937 amendment to the Utah change application statute,
the Legislature made it clear that any person entitled to the use
of water may make a change, and that it need not be the owner of
the right.34

A specific reference to "owner" in the prior statute

See, Appellant's Brief, at 21.
The pertinent language of the former statute, 1901 Utah
Laws, ch. 62, § 1288x24; 1919 Utah Laws, ch. 67, § 8; 1933 R.S.,
100-3-3, is as follows:
21

was deleted by the 1937 amendment.

The obvious intent of the

legislature was to clarify an ambiguity in the former statute to
insure that the common law was carried forward, which is, that any
person entitled to the use of water may make the change.

The

legislature made the statute consistent with the common law rule
that predominates in the West and which has been consistently
followed in Utah as more fully set forth below.
In further support of their argument, Plaintiffs assert that
S 73-3-3(5)(a) and § 73-3-3(8)(a) require the applicant for a
change of use to be the [legal] owner of the water right.
Plaintiffs

take literary

license.

Plaintiffs

somehow

In this,
equate

"holder" to the owner of "legal title." Plaintiffs also ignore the
distinction between these two provisions of the statute and § 73-33(2)(a).

Clearly under the law, those holding perfected rights

(represented by a court decree, certificate of appropriation, etc.)
may file a change application.
entirely different situation.

Section 73-3-3(8) addresses an
It extends the right to file a

Place of Diversion May Be Changed.
Vested
Rights Protected. Any person, corporation or
association entitled to the use of water, may
change the place of diversion and may use the
water for other purposes than those for which
it was originally appropriated, but no such
change shall be made, if it impairs any vested
right, without just compensation; no change of
point of diversion or purpose of use shall be
made except on the approval of an application
of the owner by the State Engineer .... Any
person holding an approved application for the
appropriation of water may change the point of
diversion or place of use under proceedings
taken substantially as above set forth.
(Emphasis added).
22

change application

to those holding approved

applications to

appropriate (unperfected or inchoate rights to the use of water),
in addition to those holding certificated and other perfected
rights.

Section 73-3-3(5)(a) says nothing with regard to the

qualifications necessary for a person to make a change.

The

qualification is set out in § 73-3-3(2)(a), ie. any person entitled
to the use of water may make a change. Section 73-3-3(5)(a) simply
addresses the procedures to be followed by the State Engineer and
the rights and duties of an applicant after the issue of who may be
an applicant under § 73-3-3(2)(a) has been determined. Section 733-3(5) (a) has no limiting effect as to who may apply to make a
change of use.
Payson, as a shareholder in East Jordan, is the legal owner of
equitable title to its proportionate interest in the vested water
rights of the company as a matter of law. 5

It also owns the

exclusive right to use the water represented by its shares in East
Jordan.36

Therefore, Payson meets the only criteria of § 73-3-

3(2) (a) for it to change its nature of use, place of use and/or
point of diversion.

Payson is a qualified applicant. It has the

inherent legal right to file for a change of use and § 73-3-3,
simply confirms that pre-existing property right.
Further,

even

if

Plaintiffs

are

correct

in

their

interpretation of this statute, that an owner of the right must
35

St. George City v. Kirkland, 17 Utah 2d 292, 409 P.2d 970
(1966); Genola Town v. Santaquin City, 96 Utah 88, 80 P.2d 930
(1938).
36

Jacobucci v. District Court, 541 P.2d 667 (Colo. 1975).
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file a change application, Payson does own a valid legal interest
in the form of equitable title to its proportionate share of the
water rights of East Jordan.

It therefore is an "owner" of the

water right in every sense of that word, which ownership interest
is represented by its shares of stock in the company.

As stated

above, the long-standing rule of law is that a share of stock in a
mutual water company represents an actual proportionate ownership
interest of the water rights themselves, as well as a corresponding
interest

in

the

ditches,

canals

and

diverting facilities of the company.37

other

distribution

and

As a shareholder in East

Jordan, Payson owns the equitable title to a proportionate share of
the water right to which East Jordan holds legal title for and on
behalf of its shareholders.

This equitable title is represented

by its shares of stock in East Jordan.

By virtue of its shares,

Payson has the right to demand and to receive its proportionate
share of East Jordan's water supply.

As a person entitled to the

use of water, Payson has the statutory right, which merely confirms
its common law right, to file a change application in its own name,
without East Jordan's consent.

Jacobucci v. District Court, 541 P.2d 667 (Colo. 1975); St.
George City v. Kirkland, 17 Utah 2d 292, 409 P.2d 970 (1966);
Genola Town v. Santaquin City, 96 Utah 88, 80 P.2d 930, 936 (1938);
Twin Falls Canal C. v. Shippen, 46 Idaho 787, 271 P. 578 (1928);
George v. Robinson, 23 Utah 79, 63 P. 819 (1901).
38

Jacobucci v. District Court, 541 P.2d 667 (Colo. 1975).
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D.
THERE IS NOTHING IN THE ARTICLES OF
INCORPORATION OR ANY DULY APPROVED BY-LAWS,
RULES
OR
REGULATIONS
OF
EAST
JORDAN
PROHIBITING PAYSON FROM FILING THE CHANGE
APPLICATION IN ITS OWN NAME.
Plaintiffs make two arguments in this regard.
Jordan claims

to have the

"exclusive" right to

First, East
file change

applications affecting the water rights of the company. Second,
East Jordan contends that its Board of Directors has adopted an
unwritten policy to prohibit shareholders from moving their water
out of the company system by change application, unless that
application is filed by the company, and then only if the change
will not impair the rights of other shareholders. (S.F. 116).
East Jordan contends that the "exclusive" right to file change
applications

was

reserved

to

the Board

in

the Articles

of

Incorporation of East Jordan. The Articles of Incorporation state
nothing of the kind. More importantly, however, this right was not
the Board's to reserve in the first instance.
The right to change the nature of use, place of use and point
of diversion is a property right which is owned by the shareholders
as owners of equitable title and the right to beneficially use the
water.

This property right was retained by or conferred by law

upon the shareholders upon the incorporation of the water company.
This valuable property right has not been abrogated by the general
grant of administrative and management powers contained in Article
VII of East Jordan's Articles of Incorporation.
East Jordan nevertheless contends that Article VII, which
provides that: "The Board of Directors shall have the general
25

supervision, management, direction and control of all business and
affairs of the Company of whatever kind," reserves the exclusive
power to file change applications in the Board.

However, even a

casual reading of that language, when read in context with the
balance of that Article, merely confers
authority on the Board.39

"general" management

There is simply nothing in Article VII

that even inferentially strips away the vested property rights of
the shareholders, including the right to change their use of water,
and reserves to or confers that property right on the Board of
Directors.
The language of Article VII is not substantially different
from that contained in the Articles of Incorporation of another
mutual company that have been construed by the Utah Supreme Court.
In East River Bottom Co. v. Boyce,40 the Court observed that the
Articles

of

Incorporation

provided

that

the

object

of

the

Article VII provides:
The Board of Directors shall have the general
supervision, management, direction & control of all the
business and affairs of the company, of whatever kind.
They shall have power to fill all vacancies in any office
which may occur by death resignation or removal-to
appoint all the necessary agents & define their duties to
enable this association to effectuate the purpose for
which it is created, to enact bye [sic] laws, defining
the duties of all officers and to promote the objects &
general welfare of the association, to suspend, pending
the meeting of the stockholders of the association any
officer thereof guilty of mis-conduct [sic] or habitual
neglect in the performance of his duties, to call special
meetings of the stockholders of the association when they
may deem necessary, and they shall meet at such times &
places as they deem fit by notice thereof to their
several members.
40

102 Utah 149, 128 P.2d 277 (1942).
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corporation was to "control, manage and distribute the water of the
company."

The Court held that this language was a limited and

restrictive right, and "is not a conveyance separating a water
right appurtenant to land from the land and does not vest the title
or right of use [of the water right and therefore the right to file
a change application under § 73-3-3] in the corporation ..."41
East Jordan also contends that the Board has an unwritten
policy against shareholders filing change applications on their own
behalf (S.F. 116). Payson was certainly never made aware of the
existence of any such policy, but even if it had been aware of it,
it would not have consented to it. In the absence of its consent,
the law is clear that such a rule cannot be employed against an
non-consenting shareholder to deprive it of its property right—
including the right to change the nature of a shareholder's use of
the shareholders' water rights.42
There is simply nothing in the Articles of Incorporation of
East Jordan that would restrict the shareholders from exercising
their legal right to file a change application in their own name.
It is also clear that Payson did not and would not have consented
to such a policy of the Board if Payson had been made aware of the
policy and had an opportunity to respond to it. Payson's intent in

41

Id^ at 278.

42

Bishop v. Dixon, 94 Idaho 171, 483 P.2d 1327 (1971); Knowles
v. Clear Creek Co., 18 Colo. 209, 32 P. 279 (1893), wherein the
court held that a shareholder in a mutual ditch company may change
his place of use so long as other stockholders are not injured, and
a by-law to the contrary is invalid where not authorized by the
charter or expressly assented to by the stockholder.
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purchasing this stock was to move it to a well to augment its
municipal water supplies (S.F. fl3). That intent would have been
defeated by consenting to such a policy, which Payson simply did
not do.
The Idaho Supreme Court held in Bishop v. Dixon,43 that a
stockholder in a mutual water company could change his point of
diversion even though the By-Laws prohibited such a change.

The

Court held that the By-Laws were in conflict with the laws of the
state and held that such a provision could not affect the property
rights of the water user [shareholder]. The Colorado Supreme Court
held similarly in Knowles v. Clear Creek Platte River Mill Ditch
44

Company,

wherein it stated:
That plaintiff in error would have the right to use
the water in question on the lower ranch,
notwithstanding its long user only upon the upper
ranch, unless such right is restricted by some
valid By-Law or agreement, we entertain no doubt
that so valuable a right [their right to make a
change of use] cannot be impaired or restricted by
a By-Law having that effect, unless the same was
duly authorized in the charter of the company, or
assented to by the stockholder whose right is
affected thereby. (Emphasis added).

Although the Utah Supreme Court has never squarely ruled on
the issue of who has the right to file a change application, the
shareholders and/or the company; nevertheless, as the following
cases

demonstrate, the Court

has consistently

held

that

the

corporation cannot restrict the shareholders• rights to change

43

94 Idaho 171, 483 P.2d 1327 (1971).

44

18 Colo. 209, 210, 32 P. 279, 280 (1893). See also,
Jacobucci v. District Court, 541 P.2d 667 (Colo. 1975).
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their point of diversion and place and nature of use (even out of
the company's distribution system), subject only to the limitations
of non-impairment and satisfaction of other applicable criteria for
approval.
In

Syrett

v.

Tropic

and

East

Fork

Irrigation

Co.,

a

shareholder sought to divert his water from the same company canal,
but to use it on new land which had not historically been served by
the company.

The company protested this proposed change of use,

claiming the Articles of Incorporation did not permit the company
to deliver water any place other than the town of Tropic.

The

Court rejected this argument and held that the shareholder could
divert his water at any reasonable point along the entire length of
the canal—notwithstanding the Articles of Incorporation.
The Court noted, however, that if the shareholder sought to
change the point of diversion or place or nature of use completely
outside the company's canal, then a change application would need
to be filed.

The Court did not hold or otherwise imply that any

such change application must necessarily be filed by the mutual
company, but rather implied that such a change would indeed be
filed by the shareholder.
This is certainly consistent with the Court's holding in
George v. Robinson,46

where this Court said that:

The stock in such corporation is mere personal
property, and may be sold and transferred
independent of any land, and the sale carries with
45

97 Utah 56, 89 P.2d 474 (1939).

46

23 Utah 79, 63 P. 819 (1901).
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it the right to use the water on any land or for
any purpose the new owner may choose. The stock is
merely evidence of the holder's title to a certain
amount of water. (Emphasis added).
The Court again confirmed the right of a shareholder to change
the place of use over the objection of the company in Baird v.
Upper Canal Irrigation Co. 47

There, plaintiff owned 10 shares of

stock in the mutual company.

She sought to make a connection onto

the company's culinary water system and to have her water delivered
to an area outside of that historically served by the company.
The company refused her request, based upon a majority vote of
the shareholders, on the grounds that a shareholder had no right to
take and use the water outside of the area historically served by
the company. The plaintiff sought a writ of mandamus to compel the
company to deliver her water. This Court granted the Writ and
upheld her right to make such a change of use, stating:
A regulation made solely upon such a basis is
an unwarranted interference with the rights of
stockholders not consenting thereto.48
70 Utah 57, 257 P. 1060 (1927).
Id. at 1065.

In granting the requested Writ, the court

stated:
The Board of Directors, as a matter of law, owes the duty to
distribute to each shareholder his proper proportion of the
water available for distribution among the shareholders. Nor
do we see upon what theory the stockholders of the defendant
company claim the right to limit the use of culinary or
domestic water to the homes and premises within the area
irrigated by water controlled and regulated by the defendant
company. When a stockholder has the water to which he is
entitled delivered into his private pipeline, it becomes his
personal property. One of the incidences of the ownership of
property is the right to use, lease or otherwise dispose of
the same as the owner may desire so long as the rights of
others are not interfered with. In this case, it is difficult
30

Plaintiffs have attempted to persuade the Court that East
Jordan's Articles of Incorporation, its course of conduct and
company's policy create a contract between the shareholders and the
company which prevents the Payson from filing a change application
on its water right without East Jordan's consent. Defendants agree
that East Jordan's articles create a contract between it and East
Jordan; however, there is nothing in East Jordan's Articles or its
company

policy, as written, that prohibits

or restricts

its

shareholders from exercising their inherent legal right to make a
change.
Furthermore, this Court has held that even those water users
whose rights to water are based on contractual arrangements, rather
than stock or an individual appropriation, may effect a change of
use, even over the objection of the other party holding legal title
to the water right.
In Moyle v. Salt Lake City,49

Salt Lake City was obligated

by an exchange agreement to deliver water from Parley's Canyon
Creek for use on lands near the near the mouth of the canyon. It
subsequently became impractical for plaintiff to use the water on
the canyon land.

The plaintiff therein sought to move the water

to see how the rights of the other stockholders would be
affected by the mere fact that the water flows out of the
private pipeline beyond the limits of land irrigated by water
controlled by the defendant company rather than within such
boundary lines. A regulation made solely upon such basis is
an unwarranted interference with the rights of stockholders
not consenting thereto. (Emphasis added).
49

50 Utah 357, 167 P. 660 (1917).
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for use on another parcel of land about five miles away which could
be served by other, existing, city-owned facilities.
Salt Lake City argued that the plaintiff had no right to
change the place of use because of the contractual nature of
plaintiff's right to water and the fact that the agreement arguably
restricted the place of use to the canyon land. Legal title to the
water right was actually owned by Salt Lake City.
In rejecting Salt Lake City's argument, this Court made one of
its best statements and explanations for allowing such changes of
use. It said:
The law will not permit any owner to waste water
nor will it permit him to claim more than will
supply his needs. If conditions change, the law
nevertheless, applies to the changed conditions. .
What then is the law applicable to such
conditions?
As a question of law does it not
merely amount to this, that the plaintiff is
seeking to change the point of diversion? Assuming
the city's canal to be a natural stream and the
plaintiff has appropriated and was entitled to
divert the quantity of water found by the Court
from such stream, no one would doubt her right to
change the place of diversion to some other point
on the stream, so long as she, in making the
change, did not interfere with the rights of anyone
else. The city concedes that plaintiff is entitled
to a certain quantity of water flowing in its
canal, and that she has received it and it has been
diverted to her at a particular place. Now, why may
she not change the point or place of delivery
precisely on the same conditions and upon the same
theory that she may change the point of diversion
on the stream, provided she does so without
interfering or adding to the expense of the city in
delivering the water to her? Is not the right to
change the place of diversion under the law based
upon the fact that conditions change, that it may
be that the original point of diversion selected by
the appropriator no longer responds to his needs,
and that to continue the old place of diversion may
result in waste? ... We must assume, therefore,
that the parties to the contract in question had in
32

their minds the fact that the conditions not only
might, but that they in all probability would
change, and that it might be that the plaintiff or
some other of the parties to the contract might
require the place of delivery changed, which, as we
have seen, amounts to a change in the place of
diversion, and that, when it became necessary to do
that, the change could be made under the same
conditions that any other change of place of
diversion could be made , namely at the expense of
the party making the change and without interfering
with the rights of others. The law respecting the
rights of another appropriator to change the place
of diversion is well settled in this jurisdiction,
and, so far as we are aware, in all other
jurisdictions where the right to appropriate water
is recognized, (Emphasis added).
The

rights

contractual.

of

the

water

user

in

Moyle

were

clearly

Legal title was held by another entity, and the

contract gave rise to the use of water. Although "legal" title was
held by Salt Lake City, the Court found no difficulty in upholding
the water user's right to make a change of use under Utah's change
application statute; even though the contract arguably restricted
the place of use to a specific locale.
The law is clearly established.

Water users, regardless of

whether their possessory interest is represented (by a contract,
shares of stock in a mutual company or an appropriation standing in
his own name), have the legal right to change the point of
diversion, the place of use and nature of use, so long as no other
rights are impaired.

This right exists even over the protest of

the other party who holds naked "legal" title; unless there is a
valid restriction in the Articles of Incorporation of the company

Id. at 662-663.
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or in some By-Law authorized by the Articles of Incorporation and
to which the affected shareholder has consented.
The Articles of Incorporation of East Jordan contain no such
restriction.

East Jordan's claimed policy has not been consented

to by Payson, and therefore it is unenforceable against Payson as
a matter of law.

Absent a valid restriction, East Jordan simply

cannot prevent Payson, or any other shareholder, from exercising
its property right by the filing of a change application.
It is important to note that Payson's use of the water, as
provided in the change application, is consistent with precedents
already set by other shareholders who even now use company water
outside East Jordan's system.
that

Payson's

change

Plaintiffs contend in their brief

application

purposes outside the company's

to use water

for municipal

system should not be approved

because it must accept company water in the same manner as other
shareholders. This argument is clearly undermined by the fact that
both Salt Lake City and Salt Lake County Water Conservancy District
acquired their East Jordan stock for the sole and express purpose
of using the water represented thereby for municipal purposes
outside of the company's system. 7,900 acre feet of water is being
used by Salt Lake County Water Conservancy District by change
application outside of East Jordan's distribution system. (See
Exhibit H to S.F., R. at 528.)

Similarly, Salt Lake City uses its

2,076 shares of stock, representing 20.67% of East Jordan's total
water supply, outside of the East Jordan's system. (See Answer to
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Interrogatory 1(c) of Salt Lake City's Answers to Defendants'
Interrogatories, R. at 378).
For East Jordan to now take the position that Payson should
not be able to use its water outside the company system is at best
inconsistent and arbitrary. Such behavior clearly illustrates the
sound public policy that lies behind the right of a person entitled
to the use of water, rather than the owner of legal title, to file
an application for change without company consent.
Payson concedes that East Jordan has an interest in reviewing
the change application. The fact is that East Jordan reviewed it.
The statutory procedure for consideration of a change application
by the State Engineer provides for publication of notice of the
filing of the application and an opportunity for interested parties
to file protests.51

In this case, East Jordan reviewed the

Payson's change application and filed a protest against it.

The

change application statute provides that the State Engineer shall
consider

the

application.

protests

filed

and

approve

or

reject

the

The State Engineer is prohibited from approving the

application if it impairs existing rights.53
In this case, in response to the protests and as a consequence
of the of the review of the application by the office of the State
Engineer, conditions were imposed to the approval of the Payson's
application which were designed to insure that neither Plaintiffs
51

Utah Code Ann. § 73-3-6, § 73-3-7, (1953) as amended.

52

Utah Code Ann. § 73-3-7 (1953) as amended.

53

Utah Code Ann. § 73-3-8(1) (1953) as amended.
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nor any other water right holder would be impaired by the requested
change. Adequate statutory safeguards are in place to protect the
interest of the company, and in fact, under the Amended Memorandum
Decision of the State Engineer, Plaintiffs' interests have been
protected.
E. APPROVAL OF THE CHANGE APPLICATION HAS NO
EFFECT ON TITLE TO THE UNDERLYING WATER RIGHTS
OF EAST JORDAN AND NO EFFECT ON THE COMPANY'S
RIGHT OR ABILITY TO CONTROL.
Plaintiffs seek to cloud the issue in this case by arguing
that the ultimate approval of the Change Application will deprive
East

Jordan

Plaintiffs

of

its

title

to

the

are grossly misconstruing

underlying

water

the effect of

rights.
a change

application to the Court.
By the change application, Payson does

not seek

a new

appropriation, neither does it desire to segregate its water right
from the water rights of East Jordan. The change application seeks
only to change the point of diversion, place and nature of use of
the water. The change application has nothing to do with title to
the water.
The water right upon which the change application is based is
represented by Payson's shares of East Jordan stock.
plainly stated on the face of the change application.

This is
A copy of

the stock certificate is attached to the change application as
evidence of Payson's right.

(See S.F., Exhibit G, R. at 546.)

No conveyance of the legal title held by East Jordan has or
ever will occur as a result of the approval of Payson's change
application or its eventual perfection.
36

Title to vested water

rights is conveyed by deed.54

Plaintiffs1 contention that the

approval and perfection of an application somehow converts it into
a deed is preposterous.

No such metamorphosis occurs.

Upon

perfection of the change application by Payson, legal title to the
water right will still remain with East Jordan.
Further, the use of water by Payson pursuant to the change
application will have no effect on East Jordan's general power to
administer, control and supervise the use of this water. The right
of Payson, as a shareholder, to divert and use water under its
stock, from the well for municipal use within the Payson City
limits,

is

application.

all

that

is

to

be

perfected

under

the

change

In other words, pursuant to the change application,

East Jordan water will be delivered to Payson underground through
a well rather than in a surface canal through a headgate. Nothing
more, nothing less.

Legal title to East Jordan's appropriated

water supply will remain the same as heretofore. Payson's right to
the use of the water will remain contingent on Payson continuing to
own East Jordan stock.

Payson's continued ownership of its East

Jordan stock is expressly required as a condition to the State
Engineer's approval of the application.

Payson will continue to

pay stock assessments duly levied by East Jordan.

Payson, as a

shareholder in the company, will continue to be represented by the
Board of Directors who will continue to have the same right and
power to generally control and supervise the water at the point of
delivery at Payson's well as it does when water is delivered to
54

Utah Code Ann. § 73-1-10 (1953) as amended.
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other shareholders at their headgates on the canal, and perhaps
even more control in this case.

A totalizing meter must be

installed, under the State Engineer's order, to quantify the flow
of water to be diverted by Payson, and East Jordan has the right to
inspect and review the diversion records to insure that Payson uses
no more of the company's water supply than that to which it is
authorized pursuant to its shares.
F. APPROVAL OF PAYSON1S CHANGE APPLICATION
NEITHER DIMINISHES NOR IMPAIRS EAST JORDAN'S
VESTED WATER RIGHTS.
In the Amended Memorandum Decision, the State Engineer has
ordered that "the Utah Lake and Jordan River Commissioner shall
reduce the diversion into the East Jordan Canal by 186.34 acre feet
and the rate of diversion by 0.655 c.f.s." and that "the irrigated
acreage under East Jordan Irrigation Company shall be reduced by
37.27 acres."

Plaintiffs argue that this order diminishes East

Jordan's vested water rights.
merit.

This argument is totally without

It is wrong, and Plaintiffs know it. The State Engineer's

order in this regard simply recognizes the fact that the quantity
of water which Payson is entitled to use as a shareholder of East
Jordan will no longer be diverted from East Jordan's canal, but
from Payson's well, and that the water will no longer be used for
irrigation, but for municipal purposes. An unlawful enlargement of
the water right would result if the State Engineer were to
authorize the diversion and use of water by Payson under the change
application without a corresponding reduction in the amount of
water to be diverted into the canal.
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The diversion and use of water by Payson from the well for
municipal

purposes,

as

authorized

in

the

approved

change

application, will have no greater or lesser impact on the other
shareholders of East Jordan and other downstream users than if
Payson were to divert the water out of the canal and onto the land
for irrigation use. The quantity and flow of water in the canal is
reduced because this same quantity of water is to be diverted and
used from Payson's well instead.

The irrigated acreage must be

reduced to account for the newly authorized use of the water for
municipal purposes by Payson.
Approval of the change application does not remove water out
of East Jordan's system; rather, Paysonfs well has now been added
to the system.

The diversion and use of East Jordan water by

Payson, pursuant to the Decision and in conformance with the
conditions imposed therein by the State Engineer, will not impair
the vested rights of Plaintiffs or anyone else.
G.
SOUND PUBLIC POLICY DICTATES THAT
SHAREHOLDERS BE ALLOWED TO FILE CHANGE
APPLICATIONS IN THEIR OWN NAMES.
Plaintiffs' contention (that the mutual water company has the
"exclusive" right to file a change application) is not only wrong
on legal grounds but is also bad public policy.

To allow the

mutual

the

companies

to

retain

a

strangle-hold

on

use

and

reallocation of the limited water supplies in our arid region is
clearly contrary to the State's announced public policy.
Shareholders of mutual water companies ought to be afforded
the same right to exercise their property right (to change the
39

nature of their use of their water right) as any other water user.
The fact that naked legal title to the water right is held by a
mutual association or corporation is not detrimental and should not
create a bar to the shareholdersf exercise of this inherent and
valuable property right.

This requires that shareholders be

allowed to file change applications in their own names, based upon
their shares of stock, for the purpose of changing the nature of
use, place of use and/or point of diversion of their water when
their individual circumstances change and to avoid the waste of
water.

This right should be safeguarded, even if the shareholder

seeks to change the place of use or point of diversion outside of
the companyfs distribution system.
A major portion of the irrigation water in Utah is held in the
names of mutual water companies.55
of

the

irrigated

farm

land

Urbanization is causing much

along

the

Wasatch

Front,

and

particularly in Utah and Salt Lake Counties to be plowed under and
subdivided. The irrigation water previously used on this now
developed

land

is

generally

surplus

to

the

needs

of

the

shareholder.
For example, in the 1909 Booth Decree, East Jordan was decreed
the right to divert water at the rate of 170 cubic feet per second
(cfs) for the irrigation of 16,000 acres of land. (See Booth Decree

East Jordan, for example, has water rights that entitle it
to divert water at the rate of 170 cfs for the irrigation of 9680
acres of land, for a total diversion right of 48,400 acre feet
annually. (See Change Application No. 59-5268 (al5002), filed by
East Jordan on behalf of Salt Lake County Water Conservancy
District, Exhibit G., S.F., R. at 533.)
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attached as Exhibit 3 of Plaintiffs1 Memorandum in Support of their
Motion for Summary Judgment, R. at 117). By 1989, the land being
irrigated under its distribution system had shrunk to 9,800 acres
due to development of nearly half of the original acreage. (See
Change Application No. 59-5268 (al5002), filed by East Jordan for
the Salt Lake County Water Conservancy District, S.F., Exhibit G,
R. at 533).
The water company itself is not a water user.
beneficially use this surplus water.

It cannot

As a matter of law, if the

water is in fact surplus to the beneficial needs of the water
users, it must remain undiverted in the stream for the benefit of
down stream water users.56

If this undiverted surplus cannot be

reallocated to some new beneficial use, it may be forfeited under
S 73-1-4.
Thus, as more land is taken out of agricultural use, the
shareholders run an ever-increasing risk of having their surplus
water rights lost due to forfeiture. If the surplus water is
diverted by the company in an effort to avoid forfeiture, but then
its shareholders have no use for the water, it is simply being
wasted

- which

violates

the

public

policy

of

this

State.

Further, if no beneficial need exists because certain shareholders
have retired their lands from agricultural irrigation use, the
surplus water will eventually be taken from the shareholders and
56

Brian v. Fremont Irrigation Co., 112 Utah 220, 186 P.2d 588

(1947).
57

Big Cottonwood Tanner Ditch Co. v. Moyle, 109 Utah 197,
203, 159 P.2d 596, 598 (1945).
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the company in the statutory general adjudication of water rights
currently pending for the Utah Lake-Jordan River Drainage.
Rather than to lose their water rights due to forfeiture in
the pending general adjudication or to waste it in violation of the
public policy of this State, it is a better policy to allow those
shareholders whose circumstances and conditions have changed to
reallocate their water to some higher and better economic and
beneficial use.58

That is what has occurred in this case.

Payson is a municipality that owns and operates a water
distribution system to serve its inhabitants.
recent

drought

years, it has

found

As a result of the

it necessary

to acquire

additional water rights and to develop new water sources to meet
the water needs of its citizens.

The Utah Lake-Jordan River

Drainage is closed to new appropriations of water. Therefore, the
only way for a city, such as Payson, to acquire new water rights is
to purchase them from someone who has a water right for sale, or to
condemn the water rights, and reallocate the acquired water right
to municipal use.
Payson did precisely that.

It bought 38.5 shares of stock in

East Jordan from a willing seller or sellers and attempted to
exercise its legal rights as a shareholder in East Jordan to file
a change application.

The purpose of that application was to

reallocate this water to a higher and better use for municipal
purposes.

Plaintiffs contend that Payson has no legal right to do

this, and that the water must continue to be used within East
58

Moyle v. Salt Lake City, 50 Utah 357, 167 P. 737 (1931).
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Jordan's system in the same manner as the other shareholders. This
argument is hard to understand when viewed in the perspective of
East Jordan's own conduct.
East Jordan filed a change application for Salt Lake County
Water Conservancy District (SLCWCD), pursuant to which 7,900 acre
feet of water was moved out of the company's system by exchange for
water from Provo River Water Users' Association.
Exhibit G, R. at 533).

(See S.F.,

By this exchange, irrigation-quality water

under SLCWCD's stock in East Jordan is reallocated for diversion
out of Utah Lake and the Jordan River for use on new lands outside
of East Jordan's system; in exchange for which, higher quality
Provo River water is delivered to SLCWCD for municipal use.

No

doubt, the public interest was well served by this exchange.
Salt Lake City has a similar exchange arrangement that dates
back to the early 1900's as stated above.

It diverts its water

(represented by its 2,067 shares in East Jordan) from the East
Jordan distribution system.

Pursuant to this arrangement, Salt

Lake City delivers the irrigation quality water represented by its
2,067

shares of East Jordan's stock to numerous other water

companies in Salt Lake County for use by their shareholders outside
East Jordan's system; in exchange for which, Salt Lake City is
allowed to divert and use the higher-quality water owned by these
other companies in both Big and Little Cottonwood Creeks for
municipal purposes in Salt Lake City.
the public interest.
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This too is admittedly in

Payson's application serves the same public interest.

It

simply wants to divert the water it is entitled to under its shares
from a well, rather than from East Jordan's system, in order to
obtain a source of potable water to augment its drought strained
water supplies.

In exchange, it will leave the irrigation-quality

water to which it would otherwise have been entitled in Utah Lake
and the Jordan River for down-stream water users.
There is nothing sinister about Payson's objective. The only
difference between Payson's conduct and that of SLCWCD is that
Payson chose to exercise its legal right to file a change in its
own name, rather than requesting East Jordan to file it, as it did
for SLCWCD.

Further, Payson filed a change application before

making its reallocation.

Salt Lake City has been making some of

its exchanges for decades without the benefit of State Engineer
review and approval, and apparently without objection from East
Jordan.
East

Salt Lake City, of course, owns 20.67% of the stock in

Jordan.

Payson's

paltry

.385% of

the

stock

pales

in

comparison. East Jordan's prior practice in its dealings with Salt
Lake City and SLCWCD seems to conflict with

its now-stated,

unwritten policy of prohibiting its shareholders from moving water
out of the company's system without a change application filed by
the company! (S.F. 116).

Perhaps the relative strength of their

positions explains the disparate treatment by the Board.
To induce the Court to rule in their favor, Plaintiffs conjure
up all kinds of dire consequences for mutual companies which they
argue will

occur

if the State Engineer's
44

decision

approving

Payson's change application is allowed to stand.

This is sheer

nonsense. East Jordan does have some legitimate concerns; but they
can and in fact are being adequately addressed by the State
Engineer in the conditions he imposes on the approval of any
shareholder-filed change applications.
The State Engineer is certainly aware of the concerns East
Jordan has raised. In an effort to address and mitigate these
concerns he specifically reduced the quantity of water that Payson
could divert from its well under its change application to insure
sufficient water remained in Utah Lake and the Jordan River to
protect the rights of other water users.
It is arguably better for the transferring shareholder and the
company to reach an agreement regarding the conditions of a change
prior to the filing of a change application—regardless of who
files it.

Indeed, the present policy of the State Engineer is to

encourage shareholders to work with the company first in an effort
to resolve their differences and concerns. Where such an agreement
is reached, the State Engineer will approve the change, if it is
otherwise proper, and impose the conditions agreed to by the
parties. (See Memorandum Decision approving the SLCWCD change
application, S.F. Ex. H., R. at 528).
However, where the parties do not or cannot get together,
regardless of the reason, the State Engineer should not, as a
matter of public policy, deny the shareholder its legal right to
file a change application on its own to change its nature of use
and reallocate its water to some higher and better beneficial use.
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The State Engineer can and should accept such a change application;
and, if it is otherwise proper, it should be approved subject to
conditions that will protect the interests of other water users,
including the remaining shareholders of the company involved.
Thus, the potential harm to other water users from such a
change of use can be addressed either by advance agreement, or by
the State Engineer taking the necessary steps to condition the use
of water to insure there is no impairment. The interests of all
parties and of the State are well served in either case.
As the Court noted in the Moyle case, times and needs change.
Water users must be able to respond to the changes in land use and
their economic circumstances. That requires, as a matter of sound
public policy, that shareholders be able to change their nature of
use, place of use and point of diversion, if necessary, to continue
to beneficially use their water and to avoid wasting it.
To

rule

as

Plaintiffs

urge,

the

Court

would

leave

a

shareholder at the mercy of and hostage to the will and the whims
of the majority.

If the majority of shareholders and/or the Board

of Directors refuse to allow a shareholder to make his requested
change of use, the minority shareholder is left captive.

He owns

the equitable title to the water and has the exclusive right to use
it. He has an inherent property right to change the nature of use,
place of use and point of diversion.

However, he cannot exercise

these rights if the company balks at the request.

That result

would clearly be detrimental to the State and to the interests of
all water users.
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While it is true, as Plaintiffs suggest, that shareholders in
a mutual water company may sue to enforce their rights, it is small
consolation for the individual shareholder to be forced to litigate
against the deep pocket of the company who has the ability to levy
assessments against all shares to raise funds to support the
litigation. The shareholder must then pay his own legal fees, plus
a portion of the company's as part of his stock assessment.
Shareholders

would

thus

be

forced,

through

the

tactic

of

litigation, to exhaust their economic resources in litigating their
right to file a change application before they ever even reach the
merits of the application. That would have such a chilling effect
on the small water user as to effectively deny him any rights at
all!
To allow the mutual companies to retain a strangle-hold on the
use and reallocation of the limited water supplies in our arid
State is clearly contrary to the announced public policy. That
policy

promotes

the

highest

possible

development

and

most

continuous beneficial use of all available water with as little
waste as possible.59

That policy encourages the reallocation of

existing water rights to new and higher economic uses and it cannot
be achieved if minority shareholders are left hostage to the whims
of the company.

Wayman v. Murray City Corp., 23 Utah 2d 97, 458 P.2d 861
(1969); Brian v. Fremont Irrigation Co., 112 Utah 220, 186 P.2d 588
(1947), Little Cottonwood Water Co. v. Kimball, 76 Utah 243, 289 P.
116 (1930).
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II. THE STATE ENGINEER HAS JURISDICTION TO
APPROVE PAYSON'S CHANGE APPLICATION AND HIS
INTERPRETATION OF THE STATUTE IS ENTITLED TO
DEFERENCE.
The

State

Engineer

is

responsible

for

the

general

administration and supervision of the waters of the state, the
measurement, appropriation, apportionment, and distribution of
those waters, and has the power to make and publish rules necessary
to carry out the duties of his office.60

The State Engineer

further administers the Division of Water Rights, which is the
state agency which regulates the appropriation and use of water in
Utah.

The State Engineer is vested with such powers required by

law to perform his statutory duties, 1 including the administration
of permanent and temporary changes in the point of diversion, place
and purpose of use of water in the State.62
Answering the question of whether or not a shareholder may
file a change application in its own name, without the company's
consent,

involves

the

interpretation

of

the

State's

change

application statute, § 73-3-3, which the State Engineer is charged
to enforce.

On this point, this Court has stated that:

It is a well recognized principle of
administrative law that judicial deference is
to be accorded an agency's interpretation of a
statute which that agency is charged with
enforcing. Lewis v. Martin, 397 U.S. 552, 90
S. Ct. 1282, 25 L.Ed.2d 561 (1970); New York
State Dept. of Social Services v. Dublino, 412
U.S. 405, 93 S.Ct. 2507, 37 L.Ed.2d 688
60

Utah Code Ann. §73-2-1(3)(a) (1991).

61

Utah Code Ann. §73-2-1.2 (1967).

62

Utah Code Ann. §73-3-3 (1989).
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(1973).
Utah adheres
(Emphasis added.)

to

the

same rule,

In this case, there is no dispute that Payson is a shareholder
of East Jordan and as such it has a legal right to use the water
represented by its East Jordan stock. In the exercise of his duty,
the State Engineer has

interpreted Utah's

change application

statute, § 73-3-3, in a manner consistent with the common law and
determined that, pursuant to the provisions of § 73-3-3, Payson, as
a shareholder in a mutual water company entitled to the use of the
water represented by its shares of stock, may file a change
application in his own name, without the consent of the company,
subject to non-impairment

of rights.

That interpretation is

entitled to judicial deference.64
Therefore, if the application is otherwise proper, the State
Engineer has jurisdiction to accept and act upon an application
filed by a shareholder in an irrigation company - even without the
consent of the company - and if he has reasonable cause to believe
that the application may be approved without substantial impairment
to other vested rights, he has a statutory duty to approve the
application.65

Central Bank and Trust Co. v. Brimhall, 497 P.2d 638 (Utah
1972); R.S. McKniqht v. State Land Board, 381 P.2d 726 (Utah 1963);
Hotel Utah v. Industrial Commission, 211 P.2d 200 (Utah 1949); See
also, Concerned Parents of Stepchildren v. Mitchell, 645 P.2d 629,
633 (Utah, 1982).
Concerned Parents of Stepchildren v. Mitchell, 645 P.2d 629
(Utah 1982); Central Bank and Trust Co. v. Brimhall, 497 P.2d 638
(Utah 1972) .
65

Utah Code Ann. § 73-3-6(1)(a); § 73-3-7; § 73-3-8(1).
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CONCLUSION
The Court should affirm the Final Judgment of the lower court
upholding

the

State

Engineer's

approval

of

Payson's

change

application.
lis l\S
Respectfully submitted thj

day of June, 1992.

D. Br^nt Rose
CLYDE, PRATT & SNOW, P.C.
Attorneys for Defendant
Payson City

R. Paul Van Dam
Utah Attorney General

[.Queal
Assistant Attorri

Attorney General
Attorneys for Defendant Utah
State Engineer

50

CERTIFICATE OF SERVICE
hereby certify that I caused a true and correct copy of the
joina
BRIEF OF APPELLEES to be mailed, postage prepaid thereon,
foreg
//jfrLday
of June, 1992, to the following:
this
Stanford B. Owen
Denise A. Dragoo
P. Bruce Badger
FABIAN & CLENDENIN
Twelfth Floor, 215 South State St.
P.O. Box 510210
Salt Lake City, Utah 84151
Joseph Novak
Marc T. Wangsgard
SNOW, CHRISTENSEN & MARTINEAU
10 Exchange Place, Suite 1100
P.O. Box 45000
Salt Lake City, Utah 84145
Ray L. Montgomery
451 South State St., Room 505
Salt Lake City, Utah 84111

51

A D D E N D A
STIPULATED FACTS

A

DISTRICT COURT RULING

B

DISTRICT COURT JUDGMENT

C

STATUTES

D

52

Tab A

COP?
JUH

rH *9I

vi I

Stanford B. Owen, 2495
Denise A, Dragoof 0908
Sandra K. Allen, 5436
FABIAN & CLENDENIN,
a Professional Corporation
Attorneys for East Jordan
Irrigation Company
Twelfth Floor
215 South State Street
P.O. Box 510210
Salt Lake City, Utah 84151
Telephone: (801) 531-8900

R. Paul Van Dam, 3312
Utah Attorney General
Michael M. Quealy, 2667
John H. Mabey, Jr., 4625
Assistant Attorneys General
Attorneys for Robert L. Morgan,
State Engineer of Utah
1636 West North Temple
Suite 300
Salt Lake City, u t a f i S ! ^ i ^ i a , 0 ' ' s t r i c f Court
Telephone: (80)1) 5?8^i^nfy,Si£toofUtah

Joseph Novak, 2429
Marc T Wangsgard, 5358
SNOW, CHRISTENSEN & MARTINEAU
Attorneys for Provo River Water
Users' Association
10 Exchange Place, Suite 1100
P.O. Box 45000
Salt Lake City, Utah 84145
Telephone: (801) 521-9000

.rySteven E Clyde, 0686
CLYDE, PRATT & SNO"&7"~rlTe^='Attorneys for Payson City
200 American Savings Plaza
77 West 200 South
Salt Lake City, Utah 84101
Telephone: (801) 322-2516

Ray L. Montgomery, 2299
SALT LAKE CITY CORPORATION
451 South State, Room 505
Salt Lake City, Utah 84111
Telephone: (801) 535-7788

Glen K. Vernon, 5553
Attorney for Payson City
429 West Utah Avenue
Payson, Utah 84651
Telephone: (801) 465-9226

sisrk

Deputy

7 'I

u

ru-

IN THE FOURTH JUDICIAL DISTRICT COURT IN AND FOR
UTAH COUNTY, STATE OF UTAH
EAST JORDAN IRRIGATION COMPANY,
PROVO RIVER WATER USERS' ASSOCIATION, SALT LAKE CITY CORPOR-,
ATION,
Plaintiffs,

STIPULATED STATEMENT OF
FACTS IN CONNECTION WITH
PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT AND
DEFENDANTS' CROSS MOTION
FOR PARTIAL SUMMARY JUDGMENT

v.

Civil No. 900400611AP

ROBERT L. MORGAN, State Engineer
of Utah, and PAYSON CITY CORPORATION,

Judge Cullen Y. Christensen

Defendants.

The parties, by and through their counsel of record,
hereby stipulate and agree that the following statement of undisputed facts shall be relied upon by all parties for the limited
purpose of supporting their respective motions for summary judgment, in lieu of the statement of material undisputed facts set
forth in the plaintiffs' memoranda, to the extent the same are
inconsistent, and in lieu of the Affidavit of William Marcovecchio
which is superseded by this Stipulation.
STATEMENT OF UNDISPUTED FACTS
1.

Plaintiff East Jordan Irrigation Company ("East Jor-

dan") was organized in 1878 under the Laws of the Territory of
Utah and exists under the Utah Non-Profit Corporation Act, Utah
Code Ann, § 16-6-18, e_t
2.

seq.

A true and correct copy of East Jordan's Articles of

Association ("Articles") effective May 8, 1378 are attached hereto
as Exhibit "A."

Copies of all amendments to the Articles are

attached hereto as Exhibit "B."
3.

East Jordan is a non-profit corporation owning legal

title to certain water rights in the Utah Lake and the Jordan
River Drainage Area.

Title to these water rights have been con-

firmed and adjudicated in East Jordan in the Morse and Booth
Decrees and filed in the State Engineer's office as Water Right
numbers 57-7637 and 59-5268.
- 2 -

4.

East Jordan's water rights are stored in Utah Lake

and diverted either from Utah Lake or Jordan River and delivered
into East Jordan's canals for distribution and use by East Jordan's shareholders primarily for irrigation purposes in Salt Lake
County, Utah.
5.

Since East Jordan's incorporation, the Company

affairs, including the administration, control and preservation of
East Jordan's waters and water rights, has been managed by a board
of directors elected by the shareholders ("Board of Directors").
6.

The policy of East Jordan is that any change appli-

cations based on East Jordan's water rights must be filed by and
in the name of East Jordan, and then, only if the same will not
impair the rights of East Jordan and its shareholders.

The policy

of the defendant State Engineer is that a share of stock entitles
the shareholder to file a change application in its own name, subject to the provisions of Utah Code Ann. § 73-3-3.
7.

There are 10,000 total shares of capital stock

issued by East Jordan to approximately 650 different shareholders.
8.

Plaintiff Salt Lake City Corporation ("Salt Lake")

owns 2,067 shares or 20.67% of the capital stock in East Jordan.
9.

Defendant Payson City ("Payson") owns 38.5 shares or

0.385% of the capital stock in East Jordan which was acquired by
purchase from certain existing stockholders.
- 3-

After purchase, the

previous stock certificates were surrendered to East Jordan and
the Company issued a new certificate in Payson's name on September
14f 1987.

A true and correct copy of Payson's stock certificate

is attached hereto as Exhibit "C."
10.

On November 10, 1987 Payson filed Change Applica-

tion No. 51-6055 (a-14510) in its name with the Utah State Engineer to permanently change the point of diversion, place and purpose of use of 150.89 acre-feet of water represented by 38.5
shares of East Jordan stock.

A true and correct copy of the

change application as filed by Payson is attached as Exhibit "D".
11.

Change Application No. 51-6055 (a-14510) seeks to

remove irrigation water represented by 38.5 shares of East Jordan's stock out of the Company's distribution system in Salt Lake
County to a well used for municipal purposes in Utah County.
12.

Prior to filing Change Application No.

51-6055(a-14510) , Payson did not seek or obtain the consent of
East Jordan's Board of Directors to permanently change the point
of diversion, nature and place of use of water represented by
Payson's 38.5 shares of capital stock.
13.

Payson's intent when it acquired the 38.5 shares of

East Jordan stock was not to use the water within East Jordan's
delivery system, but was to provide for additional water to meet
its municipal needs within Payson City.
- 4 -

14.

East Jordan, Salt Lake City and Provo River Water

Users Association protested Change Application No. 51-6055
(a-14510) and were parties to the proceedings before the State
Engineer.
15.

The State Engineer approved Change Application No.

51-6055 (a-14510) subject to conditions set forth in the Memorandum Decision dated March 5, 1990, a true and correct copy of which
is attached as Exhibit "E."
16.

East Jordan and Payson petitioned for reconsidera-

tion of the March 5, 1990 Decision and on April 12, 1990, the
State Engineer reheard the matter.
17.

On July 9, 1990, the State Engineer issued the

Amended Memorandum Decision approving Change Application No.
51-6055 (a-14510) ("July 9, 1990 Decision"), subject to conditions
set forth therein, a true and correct copy of which is attached as
Exhibit "F."
18.

Payson owns approved Change Application No. 51-6055

(al4510), and based thereon, the right of East Jordan to divert
water from historical points of diversion on Utah Lake and Jordan
River under its existing water rights has been reduced by 186.34
acre-feet.
19.

Under the terms of the July 9, 1990 Decision,

Payson is authorized to permanently change the point of diversion
- 5-

of water represented by 38.5 shares of East Jordan stock from historical points of diversion on Utah Lake and Jordan River to a
municipal well within Payson City and to divert up to 114
acre-feet of water during the period from April 15 to October 31
and up to 38 acre-feet of water from November 1 to April 14.
20.

East Jordan filed Change Application No. 59-5268

(a-15002) on behalf of its shareholder, Salt Lake County Water
Conservancy District, to change the point of diversion and place
of use of a portion of the Company's water rights outside East
Jordan's delivery system and said Change Application was approved
by the State Engineer by Memorandum Decision dated October 6,
1989.

A true and correct copy of Change Application No.

59-5268(a-15002) and the Memorandum Decision dated October 6, 1989
are attached as Exhibit "G" and Exhibit "H," respectively.
DATED this / y - d a y of June, 1991.

~—r~

Stanford B. Owen
Denise A. Dragoo
Sandra K. Allen
Attorneys for East Jordan Irrigation Company

- 6 -

^W^feT^yL^
Joseph Novak
?</
Marc T Wangsgard
SNOW, CHRISTENSEN & MARTINEAU
Attorneys for Provo River Water
Users Association
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Ray Lj Montgomery—
Salt Lake Crty

Steven E. Clyde
Glen K. Vernon
Attorneys for Payso'n City

^ R Paul Van Dam
Michael M. Queaiy
John H. Mabey, Jr. / /
Attorneys for Robert^. Morgan,
State Engineer
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Article I .
This a s s o c i a t i o n s h a l l he kr.OTrr
— ^n

T

-r-: rpTt:on Corrar.r. and i t s

nder the nane and style
i n c i ~ a l -lw.ee cf busincs:

s h a l l he in South Cottonwood Precinct in the County of ~alt lake and
t e r r i t o r y cf Utah.
Art I I .
I h i a a s s o c i a t i o n shall continue in e x i s t e n c e f s r the
period :f twenty five (25) years iron and a f t e r the twenty f i f t h iay of
pebruary in the year of our Lord one thousand eight hundred and seventy
eight.
Art I I I .
The p u r s u i t or business of t h i s a s s o c i a t i o n i s , and
s h a l l be the c o n s t r u c t i o n operation and naintenance of a canal - said
canal to entend from a point In the Jordan River in S a l t Lake County,
Utah T e r r i t o r y , known as the Jordan Dam, on the 2 a s t side of said River
in a n o r t h e r l y d i r e c t i o n , to a point a t , or near, Salt Lake City, or to
any intervening p o i n t , the purpose of said Cc

eei: t o airecu a
p o r t i o n of the waters of the said Jordan r i v e r , t o be appropriated, used,
disposed of, sold and d i s t r i b u t e d by said a s s o c i a t i o n , for

agricultural

sanufacturiug, domestic or ornamental p u r o s e s , and to t h i s er.d the said
a s s o c i a t i o n , s h a l l have power to construct and maintain the necessary
earns, headgates, flumes conduits, p i g e s , or u ; other ard

different

means 'oj which water may be regulated f d i s t r i b u t e d , c o n t r o l l e d or
measured, and i t may enter i n t o c o n t r a c t s , for the sale or d i s p o s i t i o n
of s a i d 77ater so d i v e r t e d for any of the purposes above mentioned.

The

place cf the general business of said company to be in S a l t Lake County
and T e r r i t o r y o f . U t a h .

Art : v .

o .inn^rec zs.cusaLia
T.venTy l i v e
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thereof

i n l a b o r or : o a a e r i a l s a c T u a l l y employed i n The c o n s t r u e Tion and n a i n t e n a n c e of l a i d c a n a l , o r i n t h e n a n a c e n e n t or d i r e c t i o n t h e r e o f
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100.00

n

n

Tf

"

II. P i t z T e r a l d

,f

400.00

100.00

ti

n

n

1030.00

050.00

"

n

TT

"

1 on on
100.00

,T

tT

"

"

\7.C- Allen
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II

Hemes
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Amount of
ctock
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Article
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n

100.00
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75.00
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TT

"
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"

,T
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7.

of t h i s a s s o c i a t i o n s h a l l be e l e v e n

in

n u n b e r , a l l s t o c k h o l d e r s of t h e a s s o c i a t i o n , and s h a l l c o n s i s t of a
P r e s i d e n t , Vice P r e s i d e n t ,

S e c r e t a r y , t r e a s u r e r & seven o t h e r p e r s o n s ,

who t o g e t h e r w i t h t h e oilier o f f i c e r s

ox t h e a s s o c i a t i o n above named -

s h a l l c o n s t i t a t a t h e Board of D i r e c t o r s of t h i s C o r p o r a t i o n , a l l of
officers

s h a l l ba e l e c t e d a t t h e f i r s t r e g u l a r m e e t i n g of t h e

said

stock-

h o l d e r s of t h i s a s s o c i a t i o n to b e h o l d e n on t h e f i r s t Llorday of Hay, A.D«
1878 and s h a l l h o l d t h e i r o f f i c e , f o r t h e t e r n of two y o a r s end u n t i l l
s u c c e s s o r s a r e e l e c t e d and Q u a l i f i e d .

The e l e c t i o n of t h e o f f i c e r s

their

of

this

a s s o c i a t i o n s h a l l take p l a c e a t t h e r e g u l a r m e e t i n g of ther s t o c k h o l d e r s
thereof

e v e r y two y e a r s and a t such e l e c t i o n t h e p e r s o n s r e c e i v i n g t h e

v o t e of t h e m a j o r i t y of t h e s t o c k r e p r e s e n t e d a t s u c h m e e t i n g i n

their

f a v o r s h a l l be deemed e l e c t e d .
Article 71.
Any o f f i c e r of t h i s a s s o c i a t i o n may be removed from
office

after

due n o t i c e ^oj a two t h i r d s r o t e of t h e s t o c k h o l d e r s

atany

r e g u l a r or s p e c i a l m e e t i n g of t h e s t o c k h o l d e r s cf t h e a s s o c i a t i o n ,

for

t h e w i l f u l v i o l a t i o n or h a b i t u a l n e g l e c t t o perforin the d u t i e s of such
office.

Provided, t h a t for the l i k e

c a u s e s u c h o f f i c e r may be suspended

l^y a two t h i r d s vote of t h e Board of D i r e c t o r s u n t i l l such m e e t i n g of
S t o c k h o l d e r s of t h e

association.

the

Article VII.
2he duty of the President s h a l l he zo preside at
a l l r e g u l a r and s p e c i a l meetings cf the stockholders cf the a s s o c i a t i o n ,
and he s h a l l a c t as Chairman of the Board of D i r e c t o r s , and in the absence
r e s i g n a t i o n or removal of the P r e s i d e n t , the Vice P r e s i d e n t s h a l l perform
the l i k e duties as the President*
-he Secretary s h a l l take and preserve the minutes
cf the proceedings of a l l meetings, both of the stockholders and
Board of 'Directors and perform such other duties as may be prescribed
by the bye laws cf the association*
-he treasurer s h a l l be the custodian of a l l
monies & other funds belonging to the a s s o c i a t i o n , and s h a l l keep an
accurate account in a book kept for t h a t purpose of the r e c e i p t s and
disbursements of the same*
The Board of Directors s h a l l have the general
s u p e r v i s i o n , management, d i r e c t i o n & c o n t r o l of a l l the business and
a f f a i r s of the company, of whatever kind.Ihey s h a l l haye power to f i l l

all

vacancies in any office wbich may occur by death r e s i g n a t i o n or removalta appoint a l l t t h e necessary, agents & define t h e i r d u t i e s to enable t h i s
a s s o c i a t i o n to effectuate the purpose for which i t i s c r e a t e d , to enact
bye laws, defining the d u t i e s of a l l o f f i c e r s and to promote the objects
& general welfare of the a s s o c i a t i o n , ~o suspend, pending the meeting of
the stockholders of the a s s o c i a t i c n any o f f i c e r "hereof g u i l t y of
mis-conduct or h a b i t u a l neglect in the performance of h i s d u t i e s , to c a l l
s p e c i a l meetings of the stockholders of the a s s o c i a t i o n when they may
deem necessary, and they s h a l l meet a t such times k places as Z'CLQ-J deem
f i t by n o t i c e thereof to t h e i r several members.
Article VIII.
Regular meetings of the stockholders of t h i s
a s s o c i a t i o n shall", be holden twice, each and everT Tear, namely on the

t h i r d Honda;* of A p r i l and October thereof.
Article I I .
The p r i v a t e property 01 the stockholders of '.he
a s s o c i a t i o n , s h a l l not be l i a b l e for the debts and o b l i g a t i o n s thereof
-i.ri.ic.Le .*•

These a r t i c l e s cay be amended by a two Thirds of
vote of the stock c : any r e g u l a r meeting of the stockholders of the
association*
In witness whereof we have hereunto s e t our hand
t h i s 5th day of A p r i l A-B. 1878
3 . ? . Terry
.lames
o • w•

Sondra Sandin

-\a7rlnnS

Zenry W. Broun

J . H . Stewart

l.LI. Stewart

Perry F i t z g e r a l d

A.«7» Smith

Win. C Allen

Lauritz Smith

George W« Bankkead

Hanasseh F i t z g e r a l d

Henry Day

A-J• Allen

Uarion H.

3

rady

T e r r i t o r y of Utah )
. C? Q

S a l t Lake County/ )
Joseph S. Rawlins f Zenry 17. Brown, Zcrry Bay ond Absalon
W. Smith being f i r s t duly sworn on t h e i r r e s p e c t i v e oaths say, t h a t they
are the sane " e r s c r s who are desc.ibeu, in, and who ^ c ined in the
execution of the foregoing a r t i c l e s of agreement, t h a t they have commenced
to carry on the business mentioned in raid agreement, and a f f i a n t s ,

verily

believe that each p a r t y to said agreement, has paid or i s able t o , and
—-: 1 1

^ < -

j the amount of h i s stock subscribe,., and a f f i a n t s further s t a t e t h a t

twenty five per cent of the amount of stock subscribed by each of the
p a r t i e s to said agreement has been paid i n .
Subscribed and sworn to before me t h i s
6th of April^4jLi^ 1578.
3 . Smith
Probate Judge*

JoaoS. Hawlins
Henry Day
Absalon W« Smith
Henry U. Brown

i .. S .

Comity cf Salt Lalie.)
Cn t h i s Sinth cay of April ;*•!•• Cne thousand eight
hundred end seventy e i g h t , personally appeared before ze f)lias Smith,
Probate Judge, in and for the County of Salt Lal:e ai.d t e r r i t o r y of Utah
Joseph 5. --aTrlins, Henry \7. 3rovm Her.ry Day and -osalon '.7. Smith
personally LnovTn to ne to be same persons described in and vrho joined in
the execution of the foregoing a r t i c l e s cf agreement TT'SO each for
himself, achnotrledted to ne t h a t he executed the same f r e e l y and v o l u n t a r i l y
and for the uses and purposes t h e r e i n mentioned.
In Tritness thereof I have hereunto s e t ny hand t h i s
day and year f i r s t above vrritten.
o os« s • .\auj.Lns
Henry V/. Brovm
Henry Day
T e r r i t o r y of Utah
S a l t LsLie County.

)
:ss.
)

Absalom V/. Snith

3 . Smith
Brobate Judge.

-Lu*Or.^-IjD;

P i l e d in the Clerk1 s O f f i c e ,
S a l t l a k e Co-tarty t Utah
May 8 t h , 1 8 7 8 ,
D. 3 o c k h o l t , C l e r k

Cass G.

Form 71

Matt of Utaf)
i
Count? of J>alt Hake, j

D. Zcclrholt
/, GLA-RTZX^L

COTVAtok County Clerk in and for the County of Salt Lake, State of Ctah, do

hereby certify that the

_

_

-kr.ticl.es Qf....In.c.o^.or^t.icn....o.;.
_

_

_

_

together

with

_

_ _ _ _ _ Zas t_. J. or dan I r r i £z.z ion JSpnranjr^

has duly filed in my office the Agreement

of Icorporation,

duly acknowledged,

the oath of tlie incorporators and oath of office of each officer, as required by the Compiled Laws
of Utah, 1017.
2lT l©tttt£S2» l©f)er£Off
official seal, this

/ have hereunto set my hand and affixed my
_
llay_
_.

By

_

Z.l^i.tfc

- day of

^22Z:_1S7S
S._..2pc^hclt.._

__ __County Clerk
Deputy

Clerk

-State of Utat)
Countp of J>ait Hake,
Z. Icciriiclt
/. ClZlftEXCZZzCttfVTtS',
Utah, do hereby certify
poration

County

Clerk, in and for t'ne Cnuuiy

that the forenoiua

and Oath of Incorporators,

is a 'vll. true and correct

duly acknuulcdacd,

of Salt

Laic,

in the State

copy of the Articles

of

of

Incor-

of

^lr.t.i.c--S2....a^. ..lnc.or.-o^:c..ii.cii...C-f.

(?!=<:)

as appears

of record in my

office.
2 n I B i t l t t S S l©J)£reof t
nfpetal

/ have h ereunto

seal, this

set my hand and affixed

^igii.bl
11B.J
_
By

my

-day of

HZ2H...IS7S
2.*....2.Q.c2i:icI.t
_

_

Clerk
Deputy

Clerk

^tatt of Utah,
Count? of -Salt Hakt.
7. Clarence Coican, County Clerk in and for the County of Salt Lake in the State of Utah,
do hereby certify that the forenoinn is a full, true and correct c<~>vy ofiZfarcrfitTulHL

..-.(-156}

as appears of record in my office.
3n UDitneSS tBfjertof, I have hereunto set my hand and affixed my
official seal, this.

„

'~f'~~~"s

_ __ day of

LILY
r.T..i: ":?. ' r.rr:;;:
By __ ^JJL/L-J^.±^A^...L..1

1
„

/ _ Clerk
Deputy Clerk

T«, James Jensen, President, and Henry w\ I:rovn, Secretary,
of the ?!ast Jordan Irrigation Company, a corporation, heretofore orcanizod and now existing und*r and by virtue of the laws of tne Stats
of Utah, do hereby certify that at a meeting of the stockhoidera of aaid
corporation duly called and held for that purpose on the tenth day of
April, A. D. 1902, articles two, three and fire of the Articles of Incorporation of taid corporation were mended as followa;
Article two by changting the term of the corporate existence
of the corporation from twenty-five years to fifty years from February
25th, 1373.
Article three by inserting therein after the words "distributed
controlled or measured" and before the words 'and it may enter into contracts" , the following words, "and to do and perfoni such work and acts,
and use such mechanical or other means and appliances as nay be necessary to maintain or increase the flow of water in the said Jordan River*.
Article five by changeing the mnber of Directors from eleven
ta seven and providing that the office of Secretary and Treasurer shall
be held by the sane person.
Said aanendnents do not alter the original purpose of said
corporation, more than two-thirds of the outstanding capital stock of
Said corporation being cast in favor of each of the said emendnents.
And we do further hereby certify and declare that the said
Articles as so amended read as follows, to-wit;
Article 11.
This association shall continue in existence for a period of
fifty years from and after the twenty-fifth day of ?ebruary, in the
year of our Lord one thousand eight hundred and seventy-eight.
Article 111.
The pursuit or business of th*s association is, and shall-be,
the construction, operation and maintenance of a canal, said canal to
extend from a point in the Jordan River in Salt Lake County and Territory of Utah, known as the Jordan Dai, on the east side of said river

in a northerly direction, fco a point at or near -alt Lake City, or to
any intervening point, :he purpose of said canal being to divert a portion of the waters of said Jordan Hirer, to be appropriatedt used, disposed of, sold arid distributed by 6aid association, for agricultural,
manufacturing, domestic or ornamental purposes, and to this end the said
association shall have power to construct and maintain the necessary
damsf headgateh, flimes, conduits, pipes or other and different means
by which water ray be regulated, controlled or measured, and to do and
perform such work and acts, and use such mechanical or ether means and
appliances as may be necessary to maintain or increase the flow of water
in the said Jordan River; and it may enter into contracts for the sale
or disposition of said weter so diverted for any of the purposes above
mentioned.

The place of the general business of said company shall be

in Salt Lake County and Territory of Utah.
Article V.
The officers of this association shall be seven in number,
all stockholders of the association, and shall consist of a President,
Lee-President, and a He^rctdry, ^ho shall also be ex officio Treasurer,
*nd four other persona, who, together with the other officers of the association above nemed, shall constitute the board of Directors of this
Corporation, all of said officers shall be elected at the first regular
eeting of the stockholders of this association tz be holden on the
irst Monday of Hay, A. D. 1878, and shall hold their office for the
era of 2 years and until their successors are elected and qualified.
vTie election of the officers of this association shall take place at the
ovular meeting of the stockholders thereof every two years, and at such
ioction the person receiving the vote of the majority of the stock represented at such meeting shall be deemed elected.
IN WITNESS TOERBO? we have hereunto set our hands this 19th
lay of April, A. D. 1902.
2^^SJA.^icr-^ioo
J
j
President.

f

Secretary.

Stair of [ fab.
County 0/ Salt Lake.
/.

,
s

John. James

County C'urk in and for thr (Cwintu "[ Satt Lake,

in the Stair <>f Utah, an hrnhy certify that (he forecoma is a fait, true and correct copy of the onamal
X£EZ:Zi:z::Z$ : : . t : . e A r t i c l e s . . . of. ...Ir.cor p e r .at i o n . of./: he EAST JORBAX
; : U J GAT i o:r COUPAST",

as appears of rrcnrd in my office.
IX RfTXESS

R HEREOF, I have hereunto set my hand and affiled my official
sea7, this

2isL

day of.

Ai».r.il..

A. D- +£U- 19 0 2 .
,^rA.
/

'i
'

*L:2S.!.£L.*!...S.. ...
County Clerk.

Deputy Clg/rk.

/

R T I F I C A T E
RSLATITB TO AMEHDISHTS TO ARTICLES
0 ? INCORPORATION 0? TSS l ^ S T
JORDAN IRRIGATION
COMPANY.
00O00

We, J. R. Allen, President, and W. D. Kuhre,Secretary of the SAST JORDAN IRRIGATION COMPANY, a corporation created, organized and existed under and by virtue of
the laws of the State of Utah, heretofore being the
territory of Utah, hereby certify to the Secretary of State
of the State of Utah, that at a meeting of the stockholders
of the corporation regularly and legally called upon
notice for said purpose, and regularly held with the requirements of the Articles of Incorporation of said company, and
the laws of the State of Utah, at the offices of said corporation, on March 17, A. D. 1916, a majority of said capital
stock was represented by the holders thereof, in person or
by proxy, and Toted for the following amendments to the
Articles of Incorporation, and the same were duly, regularly
and legally adopted and passed, amending said Articles of
Incorporation to read as follows;
ARTICLE I,
This association shall be known under the name and
style of the 2AST JORDAN IRRIGATION COl^ANY, and i ts principal
place of business shall be in the City of Sandy, Salt Lake
County, Utah, and the Board of Directors may establish branch
places of business at any other place or places, and at which
branch places of business the meetings of the Board of
Directors may be held, and the business of this corporation
transacted.

A3TICL5 VIII.
The regular annual meeting of the stockholders of
t h i s corporation s h a l l be held on the f i r s t Monday of
February, at the hour of 10:00 o'clock A.LI., each and every
year.
ARTICLE I .
The Articles of Incorporation may be amended in any
respect conformable to the laws of this State, by a rote representing at least a majority of the amount of the outstanding capital stock of thiB corporation, at any regular or
special stockholders' meeting called for that purpose.

Given under our hands and the seal of the corporation this 24th day of Aprilf A. D. 1916.

/

President.

'

Secretary.

"

SIAI2 OP UTAH,

(
) SS
COUSTY 0? SALT LAKE. (
On the 24th day of April, A. D. 1916, personally
appeared before me J. 3. Allen and f. D. Kuhre, who being
by me duly sworn, did say:
That they are the President and Seoretary
respectively of the EAST JOEDAJJ IHEIGATION COlGEAirr, a oorporation of Utah, and that the said abore instrument was Bigned
in behalf of said corporation by authority of a resolution
duly, regularly and legally passed at a stockholders1 meeting
duly, regularly and legally called upon notice for said
purpose, and the said J# B. Allen and f. D. Euhre acknowledged
to me that they executed the same, for and In behalf of said
company.

Notary Public.
My commission expires
\ 1

i O

z:;roRszr: i?5
FILEI3 I2T TI-IZ CLZRKf 3 OFFICE

EAST JORDAN IRPIGAT:
SALT LAKZ C0UV7Y, YTAH

:erutv cleric

State of *Utab,
Gountv oi Salt Xafcc,
F. TFFOS. HO\FER. Count!/ Clock in una for the County of Suit Fjike. in the State of
Utah, do Iterehy certify that tiie foreooino is a full, true and correct copy of the orioinni

A2ENIHENT TO ARTICI3%0F INCORPORATION OF EAST JORDAN
_

IRRIGATION _ COMPANY

as appears of record in my office.
In THitness "Cdbereot / have hereunto set nut hand and. affiled
my official seal, this
..April

f

26ths?T—^\

lay of

A. D. 191.6

•^SofcSR-By

..(^Z.....\JJ.{.J^tZ/yj^^

County Clerfc
__

- Deputy Clerk

--»»• nxr
" • crn

—

Te f the undersigned, President end Secretary of the
ibove named corporation, hereb^ certify that at a meeting of the
stockholders of 3aid company, held at its office in ^endy, ?alt
Lake County, Utah, (where this corporation has the niece of its
general business), upon due and legal notice riven by the President and Secretary of the corporation, published in the Teseret
Evening Hers, a newspaper printed in the English language, ns<2
having a general circulation in said County, said notice bavins
been published in said paper in each issue thereof for twenty-one
1/7

<-

cays, the first publication having been on the /> ^ day of
1920, and the last publication on. the ?J
/

- -^
day of

1920, said notice being in words, as follows, namely:
"NOTICE OF C?ECIAL STO CTTHOIDERSf irEETIiTO.
Notice is hereby given that a special meeting of
the stockholders of the East Jordan Irrigation Company will
be held on the 8th day of Karch, A. ?. 1920, at 10* or1 clock
a.m., at the Sandy City Hall, Sandy, Utah, for the purpose
of considering and votinn upon a proposition to amend Article
II, so that the period of duration of said corporation will be
one hundred (100) years in place of fifty (50^ years.
Eor the purpose of considering and voting upon a
proposition to amend Article IV, so as to increase the limit
of the capital stock of the corporation from Two Hundred
Thousand "(£200,000) Dollars, divided into shares of ''25.00
erch, to Two Hundred Fifty Thousand (A250,000) Eollars, divided
into shares of > 25.00 each.
For the purpose of considering and voting upon a proposition to amend Article V of the corporation, so that the same
shall read as felloes:
T
The officers of this association shall he : (a) a
heard of'seven (7) directors? (b) a president; (c) a vicepresident; (d) a secretary; (e^ a treasurer.
No person
shall be elected to fill an office of this corporation ezceot
the offices of secretary and treasurer, •"ho is not the owner
of at least one (1) share of the capital stool: hereof, as shown
by the books of the corporation. IIo person shall be elected
to the office cf president or vice-president who is not a
director of the corporation.
The office of secretary and
treasurer may be held by one and the same person.
All of the directors shall be elected at the regular
meeting of the stockholders cryl shall hold *heir office for the term of two (2) years, and until their successors are elected
and qualified. The election of the directors shall take ^lace.
at the regular meeting of the stockholders every two izi vears

and at such election the persons receiving the vote of the *"Mor<+r
of the stock represented at s?id reetinr shall ^e ^ee~ed elected.
The Board of ~irectors shall soledt tue ^residert, vicePresident, the Secretary and Treasurer*

Per J. R. ALLTir, President."

there were represented five thousand four hundred sir (5,40*) shades
of the outstanding capital stock of the seid comnsny, beinp: a
majority of all said outstanding stock;

and by resolutions duly

offered, seconded, passed end adopted by all sold votes bein<? cast
in favor of each of said resolutions, the ssid Articles of Incorporation were amended as follows, namely:
Article II was amended so that the sane should ar>d the
same does now read, as follows 5
ARTTCLZ II.
This association shall continue in existence for a period
of one hundred (100) years, from and after the 25th day of February,
1878.
And Article IV was amended so that the same should nv.6
does now read as follows:

The limit of the cspitcl stocl: cf this cor^crption shall
be Two Hundred Fifty(*250,000) Thousand Tollars, to be divided into
shares cf Twenty-five (v25.CC) Tollers each.
And Article V was amended so that the same should and doe*
now read, as follows:

The officers of this association shall re: (a) a hoard of
seven (7) directors; (b) a president? (c)

a

vice-president;

- 3 (d) a secretary; {*) a treasurer,

uo person shall he elected to

fill an office of this corporation except the offices of secretarr
and treasurer, who is not the orcner of at least one (1) share of
the capital stock hereof, as shown by the books of the corporation.
I7o person shall be elected to the office of president or vicepresident who is not a director of the corporation.

The office of

secretary tm& treasurer may be held by one and the same person.
All of the directors shall be elected at the regular meeting of the stockholders and shall hold their office for the term of
t^o (2) years, and until their successors nre elected and aualified
The election of the directors shall take place at the regular meeting of the stockholders every two (2) years, and at such election
the persons receiving the vote of the majority of the stock represented at said meeting shall be deemed elected.
The board of directors shall select the president, vicepresident, the secretary and treasurer.
HI

KTTNSSS

THEREOF, we have hereunto set our hands as

President and Secretary respectively, of said corporation, this
/ ^ ^ a y of-Harch, A. E . 1920.

^>\

//'

/

//
S^f

Secretary.

STAT2 OF UTAH,

)
) SS
COUNT* OF SALT LAKE, )
Z. H. ALLOT and A, P.. GARDNER, being each first duly

SFOTO

4 each for hinaelf on his oath says:
That they are respectively the president snd secretary,
and acted as such at the meeting above referred to of the ~sst
Jordan Irrigation Company.
Affiants further say that they are the sir^ers of the
foregoing certificate, and that the statements therein made are
true of their own knowledge, and that the said Articles of Incorporation were arnended as therein stated and set forth.
Further affiants sayeth not.

ITotary Public, Salt Lake County,
State of Utah.

c? I:;COI:ICJJ,2IC^ ci1 THS
£AST JCEDA1I I?3I5ATIC:; CCilPAlTY

F i l e d In The C l e r k ' s

Office

S a l t Lake C o u n t y , U t a h f
Join 9 1920
J . 2 . CLARZ, County C l e r k ,
By J e n n i e T. H a r r i n g t o n
Deputy C l e r k .

5»tal* flf Hiah.
ss.
(Enunln flf 5*311 £ak*.j
/, J. E. CLARK,
Utah, do hereby certify

County Clerk in and for the County of Salt Lalie in the State
that the foreaoins

is a full, true and correct copy of the

AilEEXlEZIlS....!£. iJiZICLZS ZZ:....IZZC?J2Zz±ZlQZ...£2~Z'£Z.

.ZAS.S JCZDAII

of

original
U.EI3AIICr

cci^Ain:.,
#155

as appears of record in my office.
In HJriness fflhcreai / have hereunto
my official

seal, this

set my

hand and

Sth.

affixed
day

of

J u n e 1920.. '£i%
_
By

J&*SS*ULUJ..^

J.+Z~:.ZZ*IQZ

Deputy

Clerk
Clerk

238 NORTH STATE-STOKE* -* »• P H O N E 2 5 5 - 5 3 1 1 I

J £ JCTUt':

JO
f i — r. Clerk .

VT\ c.

.fV^.tv*

.-t ~r.e r e r u l i r ~card of r i r e c t e ~ s t e e t i r r of
dy .'Jr. Charles '.•/. 'Wilson and seconded by ".-!r.
t n a t . - r t i c l e 11 be sns^dsd t o **°2.d t h a t t n i s asscci
continue in sxister.ee for a period of cne hundred i,
frcT. and a f t e r the 2 A th dav cf ^ebruarv 1975. I h i s
t a s s e d uramcus—y •

yy
.-J-ta
^ a Pairb
rai rceurn, .-re si cent
last Jordan Irrigation Cc~cany

Bcricee ant sworn to r.«

{flips certifies tljat _=
«,p*JU**A UA** nf

•Payson City Corporation-

lA ttxd

Thirty eight and one-half Q8j)

. o)na/tcA

ai live V^o-pital dtacie ai Gadt ^Ja/uian J x a l a a t l a n L a .
Ixan^ciafifc anftf a n live C o a b al llic C a t p a a a t l a n bu llic JioUlai K-cicaj in pe-iAoti ax bu Cufotfu'u u p o n
Aui/iendc/i ai tfu^ C « x l i | i c a t c pxap^Tlij etvcLaTAea*.
3 h t JUItttteSS 33jI|CrCOt t
aulliOAizec

In* ^ald. La/ipa/iatcan ha6 ccuosd tlicA vltfilijicafe to be s i g n e d bu cU J i a u

tvel C-IA (loTpaaule c)<?a£ tu oc nex^uuta al|ixe<{ thi&

u

FOR VALUE

RECEIVED.

hereby sell, assign and transfer unto
n r

'5

S" S z

represented

by ihc within Certificate

and do iiereby

irrevocably constitute and

Shares
appoint

A

n o

B» - .
(I
n ~ <

ft 6(

" -

S- rt - . =

Attorney
to transler the said Shares on the books of the within named Corporation with full power of
substitution in the premises.

r5<»:
a a o

%i * "*
n * "' "

Dated.
In presence of

.,19.
r» o» goo
fc ~ o =

5&5

EXHIBIT "D"

VPPLICATIUN FOR PERMAMbtfOB CHANGE
OF W A T E ^ 1987
j^if^
STATE OF UTAHAVER EIGHTS ****** - ^ L ^ ,

SAI T L A K E

Microfilms.

..

_.

3 purpose of obtaining permission to make a permanent changeof water in the State of Utah, application is
/made to the State Engineer, based upon the following showingof facts, submitted in accordance with the
ements of the Laws of Utah.
\^TCD\ 0

WATER RIGHTS NO. ^ ~ Lp055~
'APPLICATION NO. a
s are proposed in (check those applicable)
joint of diversion.
—X place of use.

_X

nature of use.

I INFORMATION
s.

PAYSON CITY CORP.
439 West Utah Ave.
Pa son
y
StatP-

"Interest: L?0__%
Utah

ZipCnriR;

84651

TY OF CHANGE:
TILING DATE:
change amendatory? (Yes/No):
EVIDENCED BY-

3 8 - 1 / 2 s h a r e s in E a s t Jordon I r r i g a t i o n Company,
Attached i s a copy of the Water C e r t i f i c a t e .

pproved Change Applications for this right:
HERETOFORE v . ^ v * v v . w ^ ^ ; ^ ^ ^ : ; w ^ ^ v v v v v v v v v v v

rnYOFV\ /ATF.R.

cfs nnri/nr

150,89

a c .|j

3.95 a c r e f e e t to 1 share

IF: U t a h Lake
fY: S a l t Lake

(S) OF DIVERSION: South 1000 f t . West 40 f t , from the N - l / 4 c o r n e r of S 25 T 5 S
SLBM, North 180 f t . E a s t 1880 f t , from the W 1/4 c o r n e r of S 26 T 4 S R 1_W; SLBM,

Dtion of Diverting Works:
(S)OFREDIVERSION
iter is rediverted from

at a point:

Dtion of Diverting Works:
(S) OF RETURN
touni of water consumed is
,
cfs or
ac-ft.
tount of water returned is
cfs or
ac-ft.
iKM- is returned to the natural stream/source at a point(s):
r e t u r n flow to Jordon R i v e r

H i s t o r i c a l l y t h e r e wns n

rURE AND PERIOD OF USE
From _ Nov. J. _ t O _ March 1
:kwatering:
From _
__to_
nestic:
__to_
From _
nicipal:
__to_
From _
liny;:
to
From
fen
From _
or:
From _ A P r i _1_1_ __to _ O c t . , 3 1
JallOIl:

Micr>r\r\\

• '"

tPOSE AND EXTENT OF USE

;kwatering (number and kind):
nostic:
Families and/or
Persons.
licipal (name):
ing:
Ores mined:
er: Plant name:
cr (describe):
»ation:
acres. Sole supply of

Mining District in the

Mine.

Type:

Capacity:

acres

CEOFUSE
il description of areas of use by 40 acre tract:
Within service area of East Jordon Irrigation Company
within Salt Lake County See file #57-7637
RAGE

jrvoir Name:
Utah Lake
acity:
ac-ft. Inundated Area:
ihtofdam:
feet
tl description of inundated area by 40 tract:

Storage Period: from

Jan

-

1

to

Dec

-

31

acres

THE FOLLOWING CHANGES ARE PROPOSED
NTITY OF WATER:
RCE:
Utah Lake

cfs and/or
Remaining Water:

ac-ft

NTY:
slT(S) OF DIVERSION: a Well l o c a t e d a t p o i n t North 1700 f e e t , t h e n c e East 100 f e e t
from the SW 1/4 of S e c t i o n 17 T 9 S R 2 E SLI5M.

ription of Diverting Works: Well 600 f t . deep 20 inch c a s i n g 16 inch w e l l
230 - 235; 380 - 414 f t . : 450 - 580 f t .
IT(S) OF REDIVERSION
A p p l i c a t i o n No. a-7726 (51-2525)

vater will be rediverted from

ription of Diverting Works:

at a point:

perforation

(S) OF RETURN
nount of water to be consumed is
cfs or
ac-ft
nount of water to be returned is
cfs or
ac-ft
ater will be returned to the natural stream/source at a point(s):

RE AND PERIOD OF USE
catering:
From
stic:
From
:ipal:
From J a n g:
From
•:
From
:
From
lion:
From
OSE AND EXTENT OF USE
watering (number and kind):
stic:
Families and/or
:ipal(name):

ig:
res mined:
r: Plant name:
(describe):
lion:

l

to
to
to D e c to
to
to
to
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Persons

Payson City Corp,

Mining District in the
Type:
acres. Sole supply of

.

Mine

Capacity:

acres

EOF USE
description of areas of use by 40 acre tract: Payson C i t y I n c o r p o r a t e d a r e a 3485.75 a c r e s .

AGE
voir Name:
;ity:
ac-ft. Inundated Area:
it of dam:
feet
description of inundated area by 40 tract:

Storage Period: from
acres

to

ANATORY
allowing is set lorih lo define more clearly the lull purpose ol this application, include any supplemental
• rights used for the same purpose. (Use additional pages of same size if necessary):

j

r.M-zi

KAi

STATE ENGINEER'S ENDORSEMENT

3E APPLICATION NUMBER: al4510

WATER RIGHT NUMBER: 51 - 6055

)vember 10, 1987

Change Application received.

)vember 10, 1987

Priority of Change Application,

member 25, 1987
member 17, 1987
>bruary 5, 1988

Application reviewed and approved for advertising by EDF.
Publication began in Payson Chronicle.
Publication completed and verified by SA.

inuary 30, 1988

End of protest period.
Application protested: YES (see comments below.)

irch 5, 1990

Application designated for APPROVAL by JER and KLJ.

Dmments:
"otested bv: East Jordan Irrigation Co. 01-29-88, Provo River Water Users' As
D C c/o Joseph Novak 01-27-88. Salt Lake City Corporation.

itions:
is application is hereby APPROVED by Memorandum Decision, dated July 9, 1990,
3ject to prior rights and the following conditions:
a. Actual construction work necessitated by proposed change shall be
ji1igently prosecuted to completion.
3. Proof of change shall be submitted to the State Engineer's Office
3y November 30, 1993.

Robert L. Morgan
State Engineer

for making Proof of Change extended to_

f submitted

BEFORE THE STATE ENGINEER OF THE STATE OF UTAH
IN THE MATTER OF CHANGE APPLICATION
1

NUMBER 51-6055 (al4510)

)
)
)

MEMORANDUM DECISION

Change Application Number 51-6055 (al4510) was filed by Payson City
Corporation, on November 10, 1987, to change the point of diversion, place,
and nature of use of 152-0 acre-feet of water represented by 38,5 shares of
stock in the East Jordan Irrigation Company.
Heretofore, the water was
diverted at the following two points: (1) Utah Lake, South 1282 feet and West
17 feet from the Nl/4 Corner of Section 25, T5S, R1W, SLB&M; (2) Jordan River,
South 94 feet and East 1973 feet from the Wl/4 Corner of Section 26, T4S, R1W,
SLB&M.
The change application states that the water was used for the
irrigation of land under the East Jordan Irrigation Company's system.
Hereafter, it is proposed to divert 152.0 acre-feet of water from a 20-inch
diameter well, 600 feet deep, located North 1700 feet and East 100 feet from
the SW Corner of Section 17, T9S, R2E, SLB&M. The water is to be used January
1 to December 31 for municipal purposes in Payson City.
The change application was advertised in the Payson Chronicle from December
16, 1987, to December 30, 1987; in the Spanish Fork Press from December 17,
1987, to January 1, 1988; and in the Deseret News from December 17, 1987, to
December 31, 1987.
Protests were received from East Jordan Irrigation
Company, Provo River Water Users1 Association and Salt Lake City Corporation.
The protests are summarized as follcws:
1.

East Jordan Irrigation Cortpany and Provo River Water Users1
Association assert that the change application should have
been filed by the East Jordan Irrigation Company.

2.

Provo River Water Users1 Association and Salt Lake City
Corporation contend that the change application will impair
their vested rights in Utah Lake.

3.

It is asserted by Provo River Water Users1 Association that
the change application constitutes an enlargement of a water
right because it proposes to divert water year round for
municipal use, whereas the East Jordan Irrigation Company has
a right for only the irrigation season.

4.

Salt Lake City Corporation maintains that decreased flow in
the East Jordan Canal will increase seepage and conveyance
losses.
Also, the change application does not account for
times when the water supply to the East Jordan Irrigation
Company is restricted because of extremely low storage in Utah
Lake.

A hearing was held on July 19, 1989, at Provo, Utah.
Counsel for the
applicant and protestants, Provo River Water Users1 Association and Salt Lake
City Corporation, stated that they intended to enter into a stipulation that
would resolve the protests. This stipulation would be submitted shortly.
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Subsequently, the State Engineer received a letter dated July 27, 1989, from
counsel for the applicant stating that he had been unsuccessful in
accortplishing anything with counsel for the protestants regarding the
stipulation.
Also, he asked that the State Engineer act on the change
application as soon as possible because Payson City was in need of more water.
The State Engineer has reviewed the change application, protests, and the
hydrologic regimen of the Utah lake system. He has concluded the following:
a.

Firstly, it is the opinion of the State Engineer that a
stockholder in an irrigation company has a vested water right;
consequently, the application is proper and can be considered
by the State Engineer.

b.

When the change application was prepared, it was based on an
evaluation of one share of East Jordan Irrigation Company
stock to represent 3.94 acre-feet. The State Engineer has
subsequently reevaluated the East Jordan Irrigation Company's
stock in connection with another recently filed change
application. He now believes that one share of stock equates
to approximately 0.968 acres. Furthermore, in the "Proposed
Determination of Water Rights in Utah Lake and Jordan River
Drainage Area, Salt Lake County, West Division" (Proposed
Determination), the State Engineer has recommended an
irrigation diversion requirement of 5.0 acre-feet per acre and
this duty appears reasonable for lands located east of the
Jordan River.
Hence, one share of stock represents a
diversion right of 4.84 acre-feet and the 38.5 shares a right
to 186.34 acre-feet.

c.

The consumptive irrigation requirement for Salt Lake Valley
has been calculated to be approximately 2.41 acre-feet per
acre.
Therefore, the 38.5 shares of East Jordan Irrigation
Company stock represents a depletion of 89.82 acre-feet. It
is the opinion of the State Engineer that this depleted
quantity is the only amount which can be safely considered in
the proposed change.

d.

A substantial amount of the ground water in Utah Valley which
is not diverted by wells or other means flows into Utah Lake
and contributes to the water supply of the Lake.
The
applicant has a right to deplete 89.82 acre-feet of the water
in Utah Lake. Whether this is done by a release of water
stored in Utah Lake into the East Jordan Canal and used for
irrigation in Salt Lake Valley or by diversion of water before
it reaches the Lake, the basic effect on Utah Lake is the
same. Diversion of water into the East Jordan Canal must be
reduced by the amount represented by the applicant's 38.5
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The difference between the
186.34 and 89.82 acre-feet, or 96.52 acre-feet, will be stored
in Utah Lake and released to the lower reaches of the Jordan
River to compensate for the loss of return flow from
heretofore irrigation. Also, since there are 10,000 shares of
stock in the East Jordan Irrigation Company, its rate of
diversion of 170 cfs must be reduced by 0.655 cfs (38.5/10,000
x 170 = 0.655). The applicant's rate of diversion must be
limited to 0.316 cfs (0.655 X 2.41/5.0 = 0.316).
e.

The State Engineer does not believe that there should be any
reduction in the applicant's water allocation because of
evaporation of water from Utah Lake. The water to which the
applicant is entitled in Utah Lake is part of the net water
supply of the Lake and this net supply is inflow less outflow
and evaporation.

f.

Regarding conveyance losses, the recanmended irrigation duty
of 5.0 acre-feet per acre does not include potential
conveyance losses.
Such losses are to be determined in a
supplemental report to the Court in conjunction with the
general adjudication proceedings.
Consequently, the State
Engineer has not considered this an issue in reviewing the
change application.

In view of the foregoing, the State Engineer believes the change application
can be approved without impairment to vested rights if certain conditions are
imposed. It is not the intention of the State Engineer in evaluating various
elements in the underlying right to adjudicate the extent of the right, but
rather to provide sufficient definition of the right to assure that other
vested rights are not impaired by the change and/or no enlargement occurs.
If, in a subsequent action, the Court adjudicates that this right is entitled
to either more or less water, the State Engineer will adjust the figures
accordingly.
It is, therefore, ORDERED and Change Application Number 51-6055 (al4510) is
hereby APFR0VED subject to all prior rights and the following conditions:
1.

The total annual diversion of water under the change
application shall not exceed 89.82 acre-feet, but may be
limited to a lesser quantity if the water supply to the East
Jordan Irrigation Company is scarce in a particular year.
Furthermore, the applicant shall maintain ownership of the
38.5 shares of stock, pay his assessment to the East Jordan
Irrigation Company, and meet any other obligations he may
incur as a shareholder in the Company.

2.

The maximum rate of diversion from the well hereafter under
the change application shall not exceed 0.316 cfs.
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3.

The applicant shall install a permanent totalizing water
meter on his water system to measure the water diverted from
the well under the change application, and the meter shall be
available for inspection by the State Engineer and at all
reasonable times as may be required by the duly appointed Utah
Lake and Jordan River Commissioner and/or the authorized water
master involved in the distribution of water for the East
Jordan Irrigation Company
in regulating this change
application • The total quantity of water diverted annually as
evidenced by this totalizing meter shall be reported by the
Utah Lake and Jordan River Commissioner in his annual report
to the State Engineer.

4.

96.52 acre-feet shall be released from Utah Lake by the Utah
Lake and Jordan River Ccmimissioner to flow to the lower
reaches of the Jordan River as compensation for loss of return
flow from heretofore irrigation.

5.

The Utah Lake and Jordan River Commissioner shall reduce the
diversion into the East Jordan Canal by 186.34 acre-feet and
the rate of diversion by 0.655 cfs.

6.

At the time of
applicant shall
irrigation that
shares of stock

7.

Any additional costs incurred by the Utah Lake and Jordan
River Commissioner in the administration of the change
application shall be borne by the applicant. The amount of
such costs shall be determined by the River Commissioner
and/or the State Engineer.

sutmittal of proof of permanent change, the
include a description of the land taken out of
was formerly irrigated by the applicant's 38.5
in the East Jordan Irrigation Company.

This Decision is subject to the provisions of Section 73-3-14, Utah Code
Annotated, 1953, which provides for plenary review by the filing of a civil
action in the appropriate District Court within 60 days from the date hereof.
Dated this 5th day of March, 1990.
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Rooert L. Mdrgan, P.E.,; State Engineer
RIM:EDF:ap
Mailed a copy of the foregoing Memorandum Decision this 5th day of March, 1990
to:
| MICROFILMEDJ
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Page - 5 Payson City Corporation
439 West Utah Avenue
Payson, UT 84651
East Jordan Irrigation Company
8565 South State Street
Sandy, UT 84070
Provo River Water Users1 Association
c/o Joseph Novak, Attorney
10 Exchange Place, P.O. Box 45000
Salt Lake City, UT 84145
Salt Lake City Corporation
c/o Ray L. Montgomery
law Department, Suite 505A
Salt Lake City and County Building
451 South State Street
Salt Lake City, UT 84111
David B. Gardner
1611 East Waters Lane
Sandy, UT 84092

^% c
on Campbell, Secretary

BEFORE THE STATE ENGINEER OF THE STATE OF UTAH
IN THE MATTER OF CHANGE APPLICATION
NUMBER 51-6055 (al4510)

)
)
)

AMENDED MEMORANDUM DECISION

Change Application Number 51-6055 (al4510) was filed by Payson City
Corporation, to change the point of diversion, place, and nature of use of
152.0 acre-feet of water represented by 38.5 shares of stock in the East
Jordan Irrigation Company. The State Engineer approved the change application
by Memorandum Decision dated March 5, 1990.
A petition for reconsideration was received from protestant East Jordan
Irrigation Company on March 23, 1990. The petition states that the Irrigation
Company cwns the water rights and approval of the change application would
impair these rights. It also claims the change would subject the Company to
additional damage liability.
Furthermore, East Jordan Irrigation Company
claims the State Engineer's position on allowing change applications filed by
shareholders threatens the existence of irrigation companies.
The applicant also submitted a petition for reconsideration on March 26, 1990.
In its petition the applicant alleges that the State Engineer did not consider
the return flows during the nonirrigation season when all discharged treated
wastewater reaches Utah Lake.
The State Engineer granted both petitions and on April 12, 1990, a further
hearing was held in Salt Lake City, Utah. The applicant's consulting engineer
testified that published technical reports indicate that seepage from
irrigated lawns and gardens is one-third of the total water applied. This
seepage represents return flow to Utah Lake. Also, the consultant presented
data to demonstrate that a significant percent of the water supplied by the
applicant for municipal use returns to its wastewater treatment plant and then
to Utah Lake via Beer Creek. Finally, the engineer suggested that the State
Engineer should consider allocating sane water to the East Jordan Irrigation
company for seepage losses in its canal to condensate for the water removed
under the change application.
Legal counsel for protestant East Jordan Irrigation Ccupany reiterated the
previously submitted petition for reconsideration. She emphasized that she
did not believe Payson City Corporation has the authority to file the change
application.
The State Engineer has reviewed the petitions for reconsideration and has
performed additional investigations.
His position and conclusions are as
follows:
a.

It is still the opinion of the State Engineer that ownership
of shares of stock in an irrigation ccnpany entitles
the
stockholder to divert and use water; consequently, a
stockholder meets the criteria of Section 73-3-3, Utah Code
Annotated, 1953, which allcws "any person entitled to the use
of water" to file a change application.
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b.

The State Engineer does not believe that shareholders
receiving water from the East Jordan Canal will have their
water entitlements diminished due to less water being turned
into the Canal
(under implementation of the change
application), even though, conveyance losses will remain
substantially the same. Reasons for this position were stated
in Conclusion f of the Memorandum Decision dated March 5,
1990. Also, a seepage study performed by the U.S. Geological
Survey showed that the net loss in the East Jordan Canal from
near its head to near its terminus was only 4.0 cfs.

c.

Further consideration has been given to the issue of return
flows and the State Engineer acknowledges that sane allowance
can be given to the applicant. In order to calculate return
flows and allowable diversions the State Engineer has used the
following criteria:
i.

The average irrigation season for southern Utah
Valley is approximately April 15 through October
31.
Water use data indicates that the applicant
delivers 25 percent of its total annual supply
during the period of November 1 to April 14.
Assuming that all the water delivered during this
interval is used indoors, then the quantity conveyed
to the wastewater treatment plant can be considered
as return flow to Utah Late. Wastewater return data
shews that 70 percent of the water supplied during
the nonirrigation season returns to the wastewater
treatment plant.

ii.

It is reasonable to assume that the amount of water
used inside during the irrigation season is
essentially the same as during the nonirrigation
season, i.e., 25 percent of the total annual
municipal supply, and 70 percent of this is returned
to the wastewater treatment plant. Also, from a
review of the Beer Creek (aka Duck Creek or Benjamin
Slough) system the State Engineer believes that 50
percent of the wastewater treated during the
irrigation season returns to Utah Lake.

iii. From criteria i and ii, the amount of water
available for outside use, or irrigation, is 50
percent of the total annual use. Available studies
suggest that ground-water recharge as seepage from

MICROFILMED

AMEMDED MEMORANDUM DECISION
CHANGE APPLICATION NUMBER
51-6055 (al4510)
Page - 3 irrigated lawns and gardens is 30 percent of the
applied irrigation water.
This seepage will be
viewed as return flow to Utah Lake through
underground flow.
d.

Using the above criteria, an allowed diversion of 114 acrefeet during the irrigation season and 38 acre-feet during the
nonirrigation season, or a total annual diversion of 152 acrefeet, will assure that the hereafter depletion from municipal
use will not exceed the heretofore depletion of 89.8 acre-feet
from irrigation use (0.25 x 152 x 0.3 + 0.25 x 152 x 0.3 +
0.25 X 152 X 0.7 x 0.5 + 0.5 X 152 X 0.7 = 89.3) .

It is, therefore, ORDERED and Change Application Number 51-6055 (al4510) is
hereby APH30VED as provided for in the Memorandum Decision dated March 5,
1990, and said decision shall remain intact with the exceptions that
Condition Number two shall be DELETED and Condition Numbers one, four and
five shall be AMENDED to read as follows:
1.

Diversion of water under the change application, represented
by the ownership of 38.5 shares of stock in the East Jordan
Irrigation Company, shall not exceed 114 acre-feet during the
period of April 15 to October 31 and is limited to 38 acrefeet from November 1 to April 14. Furthermore, the applicant
shall maintain ownership of the 38.5 shares, pay its
assessment to the East Jordan Irrigation Company, and meet any
other obligations it may incur as a shareholder in the
Company.

4.

Up to 96.52 acre-feet, when necessitated by demand, shall be
released from Utah Lake by the Utah Lake and Jordan River
Ccmmissioner to flew to the lower reaches of the Jordan River
as compensation for loss of return flow from heretofore
irrigation.

5.

The Utah Lake and Jordan River Canmrissioner shall reduce the
diversion into the East Jordan Canal by 186.34 acre-feet and
the rate of diversion by 0.655 cfs.
Furthermore, the
irrigated acreage under the East Jordan Irrigation Company
shall be reduced by 37.27 acres.

This Decision is subject to the provisions of Rule R625-6-18 of the Division
of Water Rights and to Sections 63-46b-14 and 73-3-14 of the Utah Code which
provide for the filing of an appeal with the appropriate District Court. A
court appeal shall be filed within 30 days after the date of this Decision.
Dated this 9th day of July, 1990.
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Dbert L. Morgan, P.E.
S t a t e Engineer
RIM:EDF:ap
Mailed a copy of the foregoing Memorandum of Reconsideration this 9th day of
July, 1990, to:

Payson City Corporation
439 West Utah Avenue
Payson, UT 84651

East Jordan Irrigation Company
8565 South State Street
Sandy, OT 84070

Dave McMullin, Attorney
Payson City Center
P.O. Box 176
Payson, UT 84651

Fabian and Clendenin
c/o Denise Dragoo, Attorney
P.O. Box 510210
Salt Lake City, UT 84151

Salt Lake City Corporation
c/o Ray L. Montgomery, Attorney
Law Department, Suite 505A
Salt Lake City and County Building
451 South State Street
Salt Lake City, OT 84111

Provo River Water Users Association
c/o Joseph Novak, Attorney
10 Exchange Place
P.O. Box 45000
Salt Lake City, OT 84145

David B. Gardner, P.E.
1611 East Water lane
Sandy, UT 84092

By:
Robin Canpbell, Secretary

APPLICATION FOR PERMANENT CHANGE
OF WATER
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STATE OF UTAH

S"2L

Microfilmed...

nrt he RuvHttStulf.obtainfng permission to make a permanent change of water in the State of Utah, application is
eroby frifftfe foihfe.'State Engineer, based upon the followingshowingof facts, submitted in accordance with the
:quirements of Section 73-3-3 Utah Code Annotated 1953, as amended.
WGE APPLICATION NO. al5002

WATER RIGHT NUMBER 59-5268

Proposed changes: point of d i v e r s i o n [ X ] , place of use [ X ] , nature of use [ ] .
NAME:
East Jordan I r r i g a t i o n Company
ADDRESS: 8565 South State Street Sandy, UT 84070
PRIORITY OF CHANGE:

FILING DATE:

RIGHT EVIDENCED BY: Morse Decree, C i v i l 2861; Water Right No. 57-7637

FLOW:
170.0 cfs
170 cfs, Apr. 1 - Oct. 31, for irrigation.
10 cfs, Nov. 1 - Mar. 31, for domestic purposes.
SOURCE: Utah Lake and Jordan River, tributary to Great Salt Lake
COUNTY: Utah

and Salt Lake

POINT(S) OF DIVERSION:
(1) N 120 ft. E 1950 ft. from Wi corner, Section 26, T4S, R1W, SLBM
Diverting Works: Turner Dam Source: Jordan River
(2) S 1282 ft. W 17 ft. from Ni corner, Section 25, T5S, R1W, SLBM
Diverting Works: Utah Lake Dam Source: Utah Lake
POINT OF REDIVERSI0N:
(1) N 120 ft. E 1950 ft. from Wi corner, Section 26, T4S, R1W, SLBM
Diverting Works: Turner Dam Source: Jordan River
MATURE OF USE:
IRRIGATION: Total: 16000.00 acres
PERIOD OF USE: April 1 to October 31
'LACE OF USE: see explanatory
1ESERV0IR STORAGE:

PERIOD OF USE: January 1 to December 31
torage from January 1 to December 31, inclusive, in Utah Lake
nnundating 94311.0 acres, with a maximum capacity of 870056.000 acre- eot,
SOU ill-LAM ;
N0R1H-WESTI
SOU! II-WES I i
ocated in: Utah c o u n t y NORTH-EASTi
NE NW SW SE
NW SW SI'
NE NW SW SE .. INF
NE NW SW SE
i
Continued on Next Page
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WATER RIGHT NUMBER b9-b^ba
-CRor,L.

EXPLANATORY

Point of diversion Number 1 on the Jordan River is the head of the East
Jordan Canal and is also the point of rediversion for water released from
Utah Lake. Point of diversion N o . 2 is the old Utah Lake Outlet Dam.
Water has been used within the service area of the East Jordan Irrigation
Company.
Area inundated and storage capacity for Utah Lake are taken from Utah Lake
Area and Capacity Tables, U . S . Bureau of Reclamation, October 2 8 , 1 9 6 3 .
These figures are based on the new compromise level, which is 4489.045 ft.

THE FOLLOWING CHANGES ARE PROPOSED
FLOW:

10000.0 acre-feet

REMAINING WATER: Same as HERETOFORE

>. SOURCE: Utah Lake and Jordan River, tributary to Great Salt Lake
J. COUNTY: Utah

and

Salt

Lake

COMMON DESCRIPTION: Utah Lake and Jordan Narrows

3. POINT(S) OF DIVERSION: Changed as follows:
(1) S 330 ft. E 2300 ft. from WJ corner, Section 26, T4S, R1W, SLBM
Diverting Works: SLCWCD Pump Station Source: Jordan River
(2) S 1805 ft. W 485 ft. from NJ corner, Section 25, T5S, R1W, SLBM
Diverting Works: Utah Lake Outlet Dam Source: Utah Lake
5. POINT OF REDIVERSION:
(1) S 330 ft. E 2300 ft. from W,1 corner, Section 26, T4S, R1W, SLBM
Diverting Works: SLCWCD Pump Station Source: Jordan River
7. PLACE OF USE: Changed as follows:
NORTH- EASTi1
NE NW SW SE
X: X: X: X
Sec 29, T2S, R1W, SLBM
X: X: X: XI
T2S,
R1W,
SLBM
Sec 30,
X: X: X: Xl
T2S,
R1W,
SLBM
Sec 31,
X: X: X: X
Sec 32, T2S, R1W, SLBM
X: X: X: X
Sec 4, T3S, R1W, SLBM
X: X: X: X
Sec 5, T3S, R1W, SLBM
X: X: X: X
Sec 6, T3S, R1W, SLBM
X: X: X: X
Sec 8, T3S, R1W, SLBM
' X: X: X: X
Sec 9, T3S, R1W, SLBM
Sec 16, T3S, R1W, SLBM
I X: X:X: X
i
X: X: X: X
T3S,
R1W,
SLBM
Sec 17,
|
X: X: X: X
T3S,
R1W,
SLBM
Sec 19,
; X: X: X: X
Sec 20, T3S, R1W, SLBM
! X: X: X: X
Sec 21, T3S, R1W, SLBM
j X: X: X: X
Sec 28, T3S, R1W, SLBM
1 X: X: X: X
Sec 29 T3S, R1W, SLBM
! X: X: X: X
Sec 30 T3S, R1W, SLBM
1 X: X: X: X
T3S,
R1W,
SLBM
Sec 31
j X: X: X: X
Sec 32 T3S, R1W, SLBM
C.ontintjed

NORTH- WESTi]
NE NW SW SE
X: X: X: X"
X: X: X: X
X: X: X: X
X: X: X: X
X: X: X: X
X: X: X: X
X: X: X: X
X: X: X: X
X: X: X: X
X: X: X: X
X: X: X: X
X: X: X: X
X: X: X: X
X: X: X: X
X: X: X: X
| X: X: X: X
X: X: X: X j
X: X: X: X 1
| X: X: X: X 1
an Next Pa ge

[SOUTH- WEST;]
1 NE NW SW SEi
1 X: X: X: Xi

X:
! X : X:
i X : X:
1 X:X:
i X:X:
! X : X:
X:
I! X:
X : X:
; X : X:

X:
X:
X:
X:
X:
X:
X:

1 X :X:

X:

!

X :

X:

X!

xi

Xi
X!
Xi

xi
XI

x:

X: x,

Xi

X: X: Xi
X: X: xi
X: X: >>'
X: X: X i
X: V • xi
X: X: X!
i X:
X: X: Xi
i X:
X: X: xj
1 X:

i X:
! X:
1 X:
! X:
i X:

T

SOU TU-EAST;!
NE NW .SW SEi
'"X- x-"~ X: xl
: X X X: X!
;
X X X: xi
: X X X: xl
; x X X • X!

X X AV .. X'
X Y Y • x'
X X X: x.
X: X: X : X i
: X. X X: X <
:
X : X X: X!
:
X- X X *. Xi
': X Y
X

X

: Y

V

•

x • x;
Y

A:

x X!
X X X:
i; x X Y xi
X X *: X

i
'•

X

1 X•

Y

x ':

X

Pa

..Mulit A P P L I C A T I O N H O . al

Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec

4, T4S, RIW, SLBM
5, T4S, RIW, SLBM
6, T4S, RIW, SLBM
8, T4S, RIW, SLBM
9, T4S, RIW, SLBM
10, T4S, RIW, SLBM
15, T4S, RIW, SLBM
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NATURE OF USE: Same as HERETOFORE
IRRIGATION: Total: 7200.00 acres
PERIOD OF USE: April 1 to October 31
RESERVOIR STORAGE: Same as HERETOFORE
PERIOD OF USE: January 1 to December 31
Storage from January 1 to December 31, inclusive, in Utah Lake
Innundating 94311.0 acres, with a maximum capacity of 870056.000 acre-feet,
located in: u t a h county ' NORTH-EAST!
NORTH-WEST}
SOUTH-WEST}
SOUTH-EAST}
NE NW SW SE
NE NW SW SE
NE NW SW SE
NE NW SW SE
EXPLANATORY
This change application is being filed in behalf of the Salt Lake County
Water Conservancy District (SLCWCD) based on 2,000 shares owned or being
purchased by SLCWCD (A final list of the stock certificate numbers will
be provided at a later date). It is anticipated that, subject to approval
of this and related change applications, the SLCWCD will transfer title of
these shares of stock to a new irrigation company, the Welby and Jacob
Water Users Company, in exchange for all the shares of stock in the Welby
and Jacob districts of the Provo Reservoir Water Users Co.(PRWUC). SLCWCD will
then use the water available under its ownership in the PRWUC for municipal
purposes and in return will agree to divert and deliver Welby Jacob Water
Users Company water represented by this change application into the
SLCWCD pump station on the Jordan River to be pumped to the Welby and Jacob
branches of the Provo Reservoir Canal for use by the Welby Jacob Water Users
Company.
For this change application a
been evaluated at a net yield
equal 10,000 acre feet during
This evaluation is based upon
attached).

share in the East Jordan Irrigation Company has
of 5.0 acre-feet. Therefore, 2,000 shares
the irrigation season (April 1 to October 31.)
the report of Dr. David W. Eckhoff (see copy
Continued on Next Page
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t is anticipated that approval of this change application will not decrease
he flows returning to the Jordan River system under historical use practices,
i recent study by the USGS (Seepage Study of Six Canals in Salt Lake County,
Itah, 1982-83 by L.R. Herbert, R.W. Cruff, and K.M. Waddell, U.S. Geological
iurvey, 1985, Technical Publication No. 8 2 ) , showed that the Welby branch of
>rovo Reservoir Canal had the highest seepage losses of any canal monitored
n Salt Lake County. The higher quality Provo River water being acquired by
>LCWCD will also return to the Jordan River system through its use for
nunicipal or outside irrigation purposes within the boundaries of the SLCWCD,
)r through continued delivery of Provo River water to the Welby and Jacob
Dranches of the Provo Reservoir Canal by SLCWCD in lieu of incurring operating
:osts at its Jordan River Pump Station.
Hereafter, point of diversion No. 1 on the Jordan River will be The Salt Lake
County Water Conservancy District Jordan River Narrows Pump Station and is
also the point of rediversion of water released from Utah Lake.
Point of diversion Number 2 is the intersection of the Jordan River and
the Utah Lake Outlet (Dam) constructed in 1985, as provided by the new
Compromise Judgement, Civil Number 64770, Utah County. Water will be
released from Utah Lake either through the Utah Lake Pumping Plant or the Utah
Lake Outlet.

The undersigned hereby acknowledges that even though he/she may have been a s i i ^ c u i n
the preparation of the above-numbered application through the courtesy of the employees
of the State Engineer's Office, all responsibility for the accuracy of the information
contained therein, at the time of filing, rests with the applicant.

--" V

Signature of Applicant

STATE ENGINEER'S ENDORSEMENT

ANGE APPLICATION NUMBER: a!5002

WATER RIGHT NUMBER: 59 - 5268

March 24, 1989

Change Application received by WES.

March 24, 1989

Priority of Change Application.

March 28, 1989
July 6, 1989
August 23, 1989

Application reviewed and approved for advertising by EOF
Publication began in Deseret News.
Publication completed and verified by LK.

August 20, 1989

End of protest period.
Application protested: NO

October 6, 1989

Application designated for APPROVAL by EDF and KLJ.

Comments:

ditions:
his application is hereby APPROVED by Memorandum Decision, dated October 6.
ubject to prior rights and the following conditions:
a. Actual construction work necessitated by proposed change shall be
diligently prosecuted to completion.
b. Proof of change shall be submitted to the State Engineer's Office
by November 30, 1992.

Robert L. Morgan,
State Engineer

for making Proof of Change extended to

f submitted

EXHIBIT "H
BEFORE THE STATE ENGINEER OF THE STATE OF UTAH
IN THE MATTER OF CHANGE APPLICATION
NUMBER

59-5268 (al5002)

)
)
)

MEMORANDUM DECISION

Change Application Number 59-5268 (al5002) was filed by the East Jordan
Irrigation Company, on behalf of the Salt Lake County Water Conservancy
District (District) for the proposed Welby Jacob Exchange based on the
District's acquiring 2000 shares of stock, to change the point of diversion
and place of use of a portion of 170.0 cubic feet per second (cfs) of water as
evidenced by Water Right Number 57-7637, Morse Decree, Civil 2861.
Heretofore, the water has been diverted at the following two points of
diversion: 1) Jordan River, North 120 feet and East 1950 feet from the Wl/4
Corner of Section 26, T4S, RIW, SIB&M; 2) Utah Lake, South 1282 feet and West
17 feet from the Nl/4 Corner of Section 25, T5S, RIW, SIB&M. The application
states the water has been used from April 1 to October 31 for the irrigation
of 16,000.00 acres of land. The water has been stored year-round in Utah
Lake.
Hereafter, it is proposed to divert 10,000.0 acre-feet of water from two
points of diversion: I) Jordan River, South 330 feet and East 2300 feet from
the Wl/4 Corner of Section 26, T4S, RIW, SLB&M (Salt Lake County Water
Conservancy District Pump Station); 2) Utah lake, South 1805 feet and West 485
feet from the Nl/4 Corner of Section 25, T5S, RIW, SIB&M. The water is to be
used for the irrigation purposes of 7200 acres of land within the Welby and
Jacob districts of the Provo Reservoir Water Users Company. The remaining
water will be used as heretofore.
The change application was advertised in the Deseret News, Lehi Free Press,
and the Daily Herald from July 6, 1989 to July 20, 1989, and no protests were
received.
Formal proceedings pursuant to Section 63-46b-4(3) of the Utah
Administrative Procedures Act were requested with the processing of this
application but the request was later withdrawn and the proceedings are
designated as informal proceedings.
Although this application was not protested, the State Engineer believes that
because of the magnitude of this and other related change applications, there
are several issues which need to be examined. In evaluating this type of
change application, the State Engineer believes that he must examine both the
historical and proposed diversion and depletion of water. This is to insure
that no enlargement of the right is made and that existing water rights are
not impaired as a result of this change.
Under the proposed Welby Jacob Exchange, of which this application is part,
the District has entered into an agreement to purchase stock of the Provo
Reservoir Water Users Company which serves the Welby and Jacob districts. The
Welby and Jacob water has been delivered from the Provo River through the
Provo Reservoir Canal and used to irrigate 7200 acres of land on the west side
of the Jordan River in Utah and Salt Lake Counties. The water hereafter, will
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PAGE - 2 be used for municipal purposes within the service area of the District. The
water currently delivered to the Welby and Jacob districts is covered under
change application numbers 55-7899 (al4709), 35-8739 (al5038), and 35-8740
(al5039).
In exchange for the waters of the Welby and Jacob districts the
District has acquired shares of stock or portions of water rights from six
companies which hold water rights in Utah Lake and Jordan River, and will
deliver 40,000 acre-feet annually of Utah Lake and Jordan River water to the
Welby and Jacob districts to replace their Provo River water to be used for
the irrigation of 7200 acres. Such replacement water is covered by change
application numbers 59-5268 (al5002), 59-5269 (al5003), 59-5270 (al5004), 595271 (al5005), 59-5272 (al5006), 59-5273, (al5007) and 59-5722 (al5015).
In the "Proposed Determination of Water Rights in Utah Lake and Jordan River
Drainage Area, Salt Lake County, West Division'1 (Proposed Determination), the
State Engineer has recommended an irrigation duty of 5.0 acre-feet per acre
and this duty appears reasonable for those lands located east of the Jordan
River. This figure does not include potential conveyance losses for canals
over one mile in length and such losses are to be determined in a supplemental
report to the court in conjunction with the general adjudication proceedings.
Since the potential conveyance losses have not been finalized, the State
Engineer is using 5.0 acre-feet per acre in evaluating this change
application.
In reviewing Change Application Number 59-5268 (al5002) and the underlying
water right (57-7637), there appears to be some uncertainty as to the number
of acres irrigated under the East Jordan Irrigation Company rights. On the
file for Water Right Number 57-7637 is a Water User's Claim, signed June 17,
1969.
However, there are several discrepancies with this claim and in an
effort to resolve this issue, David W. Eckhoff, Ph. D., P.E., prepared a
report entitled "Quantification of an Acre Foot per share Value East Jordan
Irrigation Company", dated February, 1989. After reviewing data contained in
that report, it appears that the best determination of the irrigated acreage
and the evaluation of a share of stock can be determined from considering the
primary service area.
Within the primary service area, there are
approximately 6684.18 acres supplied water under 6904.5 shares.
There are
10,000 shares of stock outstanding in the Company. Salt Lake City controls
2061.0 shares, Union-Jordan Irrigation Company controls 778.5 shares and
Cahoon and Maxfield Irrigation Company controls 256.0 shares. Assuming the
water deliveries and irrigated acreage per share is similar to that of the
primary service area, which from the data appears to be the case, a share of
stock would equate to approximately 0.968 acres.
The District has acquired 1639.5 shares of stock in the East Jordan Irrigation
Company for the proposed Welby Jacob Exchange. Based on an irrigation duty of
5.0 acre-feet per acre and a share of stock being equal to 0.968 acres, a
share of stock would yield approximately 4.84 acre-feet per share. Therefore,
the 1639.5 shares acquired by the District would potentially supply
approximately
7935.18 acre-feet annually,
limited
to the irrigation
requirements of 1587.04 acres. The maximum diversion rate under this change
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PAGE -3would be 27.87 cfs. This diversion rate is derived by taking the number of
shares covered by this change, divided by the total number of shares
outstanding in the East Jordan Irrigation Company, times the original
diversion rate for Water Right Number 57-7637 (1639.5/10,000 x 170 = 27.87).
The State Engineer realizes that the District may have an interest in nonirrigation season uses by virtue of its ownership of stock, however, since the
proposed change is for irrigation purposes, these non-irrigation season uses
have not been included in the quantification of this change application.
The State Engineer has conducted a review of the potential effects of this and
related change applications on other existing water rights. In examining the
historical diversions and depletion of water, as compared to the conditions
under the proposed water uses, it is the opinion of the State Engineer that
based upon this review it does not appear that existing rights will be
adversely impaired. This conclusion is based on the assumption that a portion
of the water acquired from the Welby and Jacob districts to be used for
municipal purposes will be returned to the Jordan River as effluent from
sewage treatment plants or return flow from the irrigation of lawns and
gardens and that the irrigation practices within the Welby and Jacob districts
will be similar to the heretofore conditions.
From this review, the State
Engineer believes that the applicant should not be required to make releases
of water to compensate for historical return flows to the lower Jordan River.
It appears that there will not be any appreciable change in the water supply
condition on the lower Jordan River as a result of this and related change
applications.
It is , therefore, ORDERED and Change Application Number 59-5268 (al5002), is
hereby APPROVED subject to prior rights and the following conditions:
1.

The quantity of water that can be diverted under the change shall be
limited to 4.84 acre-feet per share and based upon the 1639.5 shares
acquired by the District, the diversion rate shall not exceed 27.87
cfs and the annual diversion shall not exceed 7935.18 acre-feet,
limited to the irrigation requirements of 1,587.04 acres. Water Right
Number 57-7637 shall be reduced to reflect this change. The District
shall maintain ownership of the shares of stock upon which this change
is based and shall keep them in good standing for this change to
remain in effect:.

2.

Mo more water shall be diverted under the change applicaticn than
would have been diverted under the original right for the nmrber of
shares of stock covered by this change.

3.

The applicant shall install and maintain adequate measuring devices tc
measure ail water diverted under this right. Such devices shall be
made available for inspection by the State Engineer or Fiver
Commissioner at all reasonable times as may be required to insure
proper distribution of water under this change.
The total annual
quantity of water diverted under this change application shall be
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PAGE - 4 reported by the Utah Lake and Jordan River Commissioner in his annual
report to the State Engineer. The applicant shall pay all costs and
expenses of the Commissioner incurred for the administration and
distribution of water delivered under this change application.
4.

The irrigated acreage served by the East Jordan Irrigation Company
shall be reduced to reflect that water diverted under this change
application and when proof of change is submitted the Company shall
submit maps identifying those lands no longer served.

5.

In approving this change application and all other change applications
covering the total Welby Jacob Exchange Project, the State Engineer
has considered and evaluated them as an entire project, as set forth
in the applications. If in the implementation of this project,
modifications are made which, in the opinion of the State Engineer
could adversely affect other vested water rights, the State Engineer
retains jurisdiction to reconsider the conditions set forth herein.

It is not the intention of the State Engineer in evaluating various elements
of the underlying rights to adjudicate the extent of these rights, but rather
to provide sufficient definition of the rights to assure that other vested
rights are not impaired by the change and/or no enlargement occurs. If, in a
subsequent action, the court adjudicates that this right is entitled to
either more or less water, the State Engineer will adjust the figures
accordingly.
This Decision is subject to the provisions of Rule R625-6-17 of the Division
of Water Rights and to Sections 63-46b-13 and 73-3-14 of the Utah Code
Annotated, 1953, which provide for filing either a Request for Reconsideration
with the State Engineer, or an appeal with the appropriate District Court. A
Request for Reconsideration must be filed with the State Engineer within 20
days of the date of this Decision. However, a Request for Reconsideration is
not a prerequisite to filing a court appeal. A court appeal must be filed
within 30 days after the date of this Decision, or if a Request for
Reconsideration has been filed, within 30 days after the date the Request for
Reconsideration is denied. A Request for Reconsideration is considered denied
when no action is taken 20 days after the Request is filed.
Dated this 6th day cf October, 1989.

fobe'rt~L? Morgan, '?.\t. tl&ktk

RLM:rc

Engineer

j/

Mailed a copy of the foregoing Memorandum Decision this 6th day of Cctcber,
1989 to:
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PAGE - 5 East Jordan Irrigation Company
8565 South State Street
Salt Lake City, LT 84070
Utah Lake and Jordan River Commissioner
1611 East Waters Lane
Sandy, UT 84093
Salt Lake County Water Conservancy District
8215 South 1300 West
West Jordan, UT 84088
Parsons, Behle & Latimer
c/o Lee Kapaloski
P. O. Box 11898
Salt Lake City, UT 84147-0898
Eckhoff, Watson and Preator Engineering
c/o David W. Eckhoff
1121 East 3900 South
Park View Bldg, C Suite 100
Salt Lake City, UT 84124
By:
pbell"; ^SecriSary7
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DISTRICT COURT OF UTAH COUNTY,

-^.

V

'w."

X
^

STATE OF UTAH

'<>

EAST JORDAN IRRIGATION COMPANY,
et al.,
Plaintiffs,
Case No. 900400611
vs

RULING

ROBERT L. MORGAN, et al.,
Defendants.

This matter comes before the Court, under Rule
4-501, on the joint motion of plaintiffs seeking summary
judgment and on the joint motion of defendants seeking partial
summary judgment.

The Court has reviewed the file, considered

the memoranda of counsel and the stipulated statement of facts,
entertained argument of counsel, and upon being advised in
the premises, now makes the following:
RULING
1.

The said joint motion of plaintiffs seeking

summary judgment is denied.
2.

The said joint motion of defendants seeking

partial summary judgment is granted for the following reasons:
(a) The Court is persuaded that as a matter of law,
in the absence of a specific restriction approved by the stockholders, the owner of shares of stock in a non-profit mutual
water company has the legal right to seek to change the nature

5

-2-

of use and/or the point of diversion of the water represented
by such shares of stock and may lawfully file a change application for such purpose with or without the consent or approval
of the water company, when such proposed change involves the
removal of water beyond the distribution system of the company,
irrespective of the fact that the initial certificate of
appropriation or decreed right may stand in the name of the
water company.
(b)

Such a change application is within the juris-

diction of the State Engineer, as suggested in Syrett vs.
Tropic and East Fork Irrigation Company, 97 Ut. 56, 89 P.2d
474, since the rights of other independent appropriators
might be involved.
Dated this

/&-

day of December 1991.

BY THE COURT:

A copy of the foregoing document was mailed, postage
prepaid, on the

day of December, 1991, to the following

persons:
Stanford B. Owen, Esq.
Denise A. Dragoo, Esq.
Fabian & Clendenin
215 South state, 12th Floor
P.O.Box 510210
Salt Lake City, Utah 84151
Joseph Novak
Marc T. Wangsgard
SNOW, CHRISTENSEN & MARTINEAU
10 Exchange Place, Ste 1100
P.O. Box 45000
Salt Lake City, Utah 84145
Ray L. Montgomery, Esq.
Salt Lake City Corporation
451 South State, Room 505
Salt Lake City, Utah 84111
Michael M. Quealy, Esq
John H. Mabey, Esq
Assistant Attorneys General
1636 West North Temple, Ste 300
Salt Lake City, Utah 84116
Steven E. Clyde, Esq.
Brent Rose, Esq.
CLYDE, PRATT & SNOW
200 American Savings Plaza
77 West 200 South
Salt Lake City, Utah 84101

Arf*.
ft"
COURT CLERK
1* *
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IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY
STATE OF UTAH

EAST JORDAN IRRIGATION COMPANY,
PROVO RIVER WATER USERS1 ASSOCIATION, SALT LAKE CITY CORPOR-,
ATION,

FINAL JUDGMENT

Plaintiffs,
v.

Civil No. 900400611AP

ROBERT L. MORGAN, State Engineer
of Utah, and PAYSON CITY CORPORATION,

Judge Cullen Y. Christensen

Defendants.

This matter came before this Court on plaintiffs1 Motion
for Summary Judgment and defendants' Cross-Motion for Partial
Summary Judgment pursuant to Rule 56, Utah Rules of Civil
Procedure, and Stipulation dated February 14, 1992, and having
reviewed the pleadings, supporting memorandum, and being fully
advised in the premises
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:
1.

The Complaint is amended to delete the allegations

of paragraph 16, without prejudice, so that this Courtfs prior
ruling of December 10, 1991 will be dispositive of all issues in
this case.

2.

The Court finds as undisputed those facts set forth

in a stipulation of the parties filed in this case entitled
"Stipulated Statement of Facts in Connection with Plaintiff's
Motion for Summary Judgment and Defendants1 Cross-Motion for
Summary Judgment" dated June 10, 1991.
3.

Plaintiffs' Motion for Summary Judgment is denied.

4.

Defendants' Motion for Summary Judgment is granted;

accordingly, the Complaint is dismissed with prejudice.
DATED this ^ 9

day oi^^7^-t^

1992.

BY THE COURT:

Cbllen Y. £J^ristensen
Fourth District Court Judge
APPROVED AS TO FORM:

UJ±
t^«i^r B. Owen
St&stter'rd
Denise A. Dragoo
Sandra K. Allen
Attorneys for East Jordan
Irrigation Company

ML

Joseph Novak

^ ^

^ C?

Marc T Wangsgard
Attorneys for Provo River
Water Users' Association

- 2-

r^r

"/

L. Montgomery
W
Ray L.
, ,
Attorney for Salt W k e City
Corppr^tic

Glen K. vernon
Attorneys for F^ayson City

RfPaul Van Daf 7
W
Michael M. Que^ly
(J
John H. Mabey, Jr.
^
Attorneys for Robert L.
Morgan, State Engineer

012892c
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LAWS OP UTAH.

Chapter 62

dence of such right. The letter " B " shall be prefixed to the priority
number of each certificate so issued to distinguish it from certificates
issued by the district courts.
1288x17. Priority. The priority number of an appropriation shall
be determined by the date of receiving the written application in the
State Engineer's office, except as provided in Sections 1288x15 and
1288x16 hereof. Rights claimed under applications for the appropriation of water may be transferred or assigned by instruments in writing.
Such instruments when acknowledged or proven and certified in the
manner provided by law for the acknowledgment or proving of conveyances of real estate, may be fil6d and recorded in the office of the State
Engineer, and shall from the time of filing the same for record in said
office impart notice to all persons of the contents thereof. For recording any such instrument the State Engineer shall collect the same fees
as are allowed by law to county recorders for like service, in addition to
the fee for filing.
1288x24, Place of Diversion May Be Changed. Vested Rights Protected.
Any person, corporation or association entitled to the use of water, may
change the place of diversion and may use the water for other purposes
than those for which it was originally appropriated, but no such change
shall be made, if it impairs any vested right, without just compensation;
no change of point of diversion or purpose of use shall be made except
on the approval of an application of the owner by the State Engineer.
Before the approval of an application the State Engineer must, at the
expense of the. applicant, to be paid in advance, give notice thereof by
publication in some newspaper having general circulation within the
boundaries of the river system or water source in which the point of
diversion of the water is located; such notice shall give the name of the
applicant, the quantity of water involved, the stream or source from
which the appropriation has been made, the point on the stream or
source where the water is diverted, the point to which it is proposed to
change the diversion of the water, the place, purpose and extent of
present use, and the place, purpose and extent of the proposed use.
Said notice shall be published at least once a week for a period of thirty
days. Any person, corporation or association interested, may at any
time within thirty days after the completion of the publication of said
notice, file with the State Engineer a protest against the granting of
said application for change of point of diversion or purpose of use,
stating the reasons therefor, which shall be duly considered by the State
Engineer who shall approve or reject said application for change of
point of diversion or purpose of use. Such application shall not be rejected solely for the reason that such change would impair vested rights
of others, but the application if otherwise proper may be approved con-
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ditionally upon such conflicting rights being acquired. The determination of the State Engineer shall be final unless appeal is taken to the
district court of the county in which the point of the diversion of water
is situated, within sixty days of notice of action of the State Engineer.
Any person holding an approved application for the appropriation of
water may change the point of diversion or place of use under proceedings taken substantially as above set forth.
970x. Fees of State Engineer. The State Engineer shall collect the
following fees, which shall be paid by him into the State Treasury on
the first Monday in January, April, July and October of each year.
For examining and approving plans and specifications for any dam,
one dollar for each and every foot in height of the dam to be built; and,
if necessary to inspect the site where the dam is to be built, an additional
charge of ten dollars per day and expenses shall be made.
For inspecting any diverting works, by request, ten dollars per day
and expenses.
For examining and filing applications to appropriate any quantity
of water up to and including ten cubic feet per second, for each such
application two and one-half dollars.
Applications for water that specify quantities greater than ten
subic feet per second, a fee of one dollar for each cubic foot above the
ten cubic feet hereinbefore mentioned.
For applications which contemplate the storage of water, a minimum fee of $2.50 for each such application.
Applications for water that specify quantities greater than one hundred twenty-five acre feet, a fee of two cents for each acre foot of water
to be stored.
Provided, however, that when the filing fee for any application for
water shall exceed $1,000, the balance of the fee in excess of $1,000, may
at the option of the applicant, be paid at the. time when proof of the
completion of the works is submitted.
For examining map, profile and drawings that are part of the proof
of appropriation, five dollars.
For approving and recording completed applications, two and 50100 dollars.

1085
Section
73-1*17
73-M8
73-1*19

73-1*20

WATER AND IRRIGATION
Borrowing from federal government authorized
Bonds issued — Interest — Lien.
State, agency, county, city or town —
Authority of — To procure stock of irrigation or pipeline company — To
bring its land within conservation or
conservancy district.
Repealed

73-1*1. Waters declared property of public.
All waters in this state, whether above or under the
ground are hereby declared to be the property of the
public, subject to all existing rights to the use thereof
1953

73-1*2. Unit of measurement —- Of flow — Of
volume.
The standard unit of measurement of the flow of
water shall be the discharge of one cubic foot per second of time, which shall be known as a second-foot;
and the standard unit of measurement of the volume
of water shall be the acre-foot, being the amount of
water upon an acre covered one foot deep, equivalent
to 43,560 cubic feet.
1953
73-1*3. Beneficial use basis of right to use.
Beneficial use shall be the basis, the measure and
the limit of all rights to the use of water in this state.
1953

73-1*4. Reversion to public by abandonment or
failure to use within five years — Extending time.
(1) (a) When an appropnator or his successor in
interest abandons or ceases to use water for a
period of five years, the nght ceases, unless, before the expiration of the five-year period, the
appropnator or his successor in interest files a
Verified application for an extension of time with
the state engineer
(b) The extension of time to resume the use of
that water shall not exceed five years unless the
time is further extended by the state engineer.
The provisions of this section are applicable
Whether the unused or abandoned water is permitted to run to waste or is used by others without right.
(2) (a) The state engineer shall furnish an application blank that includes a space for
d) the name and address of applicant;
(n) the name of the source from which the
right is claimed and the point on that source
where the water was last diverted;
(in) evidence of the validity of the right
claimed by reference to application number
in the state engineer's office;
dv) date of court decree and title of case,
or the date when the water was first used;
(v) the place, time, and nature of past use;
(vi) the flow of water that has been used
in second-feet or the quantity stored in acrefeet;
(vn) the time the water was used each
year;
(vm) the extension of time applied for;
(ix) a statement of the reason for the nonuse of the water; and
(x) any other information that the state
engineer requires,
(b) Filing the application extends the time
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state engineer issues his order on the application
for an extension of time
(c) Upon receipt of the application, the state
engineer shall publish, once each week for three
successive weeks, a notice of the application in a
newspaper of general circulation in the county m
which the source of the water supply is located
that shall inform the public of the nature of the
right for which the extension is sought and the
reasons for the extension.
(d) Within 30 days after the notice is published, any interested person may file a written
protest with the state engineer against the granting of the application.
(e) In any proceedings to determine whether or
not the application for extension should be approved or rejected, the state engineer shall follow
the procedures and requirements of Chapter 46b,
Title 63.
(f) After further investigation, the state engineer may allow or reject the application.
(3) (a) Applications for extension shall be granted
by the state engineer for periods not exceeding
five years each, upon a showing of reasonable
cause for such nonuse
(b) Reasonable causes for nonuse include:
d) financial crisis,
(u) industrial depression;
(m) operation of legal proceedings or other
unavoidable cause; and
dv) the holding of a water right without
use by any municipality, metropolitan water
district, or other public agency to meet the
reasonable future requirements of the public.
(4) (a) If the appropnator or his successor in interest fails to apply for an extension of time, or if
the stats engineer denies the application for extension of time, the appropnator's water right
ceases
(b) When the appropnator's water nght
ceases, the water reverts to the public and may
be reappropnated as provided in this title.
(5) (a) Sixty days before the expiration of any extension of time, the state engineer shall notify
the applicant by registered mail of the date when
the extension penod will expire.
(b) Before the date of expiration, the applicant
shall either
d) file a venfied statement with the state
engineer setting forth the date on which use
of the water was resumed, and whatever additional information is required by the state
engineer; or
(U) apply for a further extension of time m
which to resume use of the water according
to the procedures and requirements of this
1M8
section.
73-1-5. Use; of water a public use.
The use of water for beneficial purposes, as provided in this title, is hereby declared to be a public
195S
use.
73-1-6. Eminent domain — Purposes.
,
Any person shall have a nght of way &cr088Q^eT
upon public, pnvate and corporate lands, o r ^ ^
nghts of way, for the construction, m a i n ]f£ l f l , water
pair and use of all necessary re^^°1ir8'ipehne8 and
gates, canals, ditches, flumes, t u x ^ p i n g machinery
areas for setting up pumps and P j W p l a c i n g and
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conveying water for domestic, culinary, industrial
and irrigation purposes or for any necessary public
use, or for drainage, upon payment of just compensation therefor, but such right of way shall in all cases
be exercised in a manner not unnecessarily to impair
the practical use of any other n g h t of way, highway
or public or private road, or to injure any public or
private property.
1953
73-1-7. Enlargement for joint u s e o f ditch.
When any person desires to convey water for irrigation or any other beneficial purpose and there is a
canal or ditch already constructed t h a t can be used or
enlarged to convey the required quantity of water,
such person shall have the n g h t to use or enlarge
such canal or ditch already constructed, by compensating the owner of the canal or ditch to be used or
enlarged for the damage caused by such use or enlargement, and by paying an equitable proportion of
the maintenance of the canal or ditch jointly used or
enlarged, provided, that such enlargement shall be
made between the 1st day of October and the 1st day
of March, or a t any other time t h a t may be agreed
upon with the owner of such canal or ditch The additional water turned in shall bear its proportion of loss
by evaporation and seepage.
1953
73-1-8.

Duties of o w n e r s of ditches — Safe condition — Bridges.
The owner of any ditch, canal, flume or other watercourse shall maintain the same in repair so as to
prevent waste of water or damage to the property of
others, and is required, by bridge or otherwise, to
keep such ditch, canal, flume or other watercourse in
good repair where the same crosses any pubhc road or
highway so a s to prevent obstruction to travel or
damage or overflow on such public road or highway,
except where the public maintains or may hereafter
elect to maintain devices for t h a t purpose.
1953
73-1-9.

Contribution b e t w e e n joint o w n e r s of

ditch or reservoir.
When two or more persons are associated in the use
of any dam, canal, reservoir, ditch, lateral, flume or
other means for conserving or conveying water for
the irrigation of land or for other purposes, each of
them shall be liable to the other for the reasonable
expenses of maintaining, operating and controlling
the same, in proportion to the share m the use or
ownership of the water to which he is entitled. 1953
73-1-10. Conveyance of water rights — Deed —
Exceptions — Filing and recordation
of deed.
Water rights, whether evidenced by decrees, by certificates of appropriation, by diligence claims to the
use of surface or underground water or by water
users' claims filed in general determination proceedings, shall be transferred by deed in substantially the
same manner as real estate, except when they are
represented by shares of stock in a corporation, in
which case water shall not be deemed to be appurtenant to the land; and such deeds shall be recorded in
books kept for that purpose in the office of the recorder of the county where the place of diversion of
the water from its natural channel is situated and in
the county where the water is applied. A certified
copy of such deed, or other instrument, transferring
such water rights shall be promptly transmitted by
the county recorder to the state engineer for filing.
Every deed of a water nght so recorded shall, from
the time of filing the same with the recorder for
record, impart notice to all persons of the contents
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thereof, and subsequent purchasers, mortgagees and
hen holders shall be deemed to purchase and take
with notice thereof.
1959
73-1-11. Appurtenant waters — Use as passing
under conveyance.
A nght to the use of water appurtenant to land
shall pass to the grantee of such land, and, in cases
where such nght has been exercised in ungating different parcels of land at different times, such right
shall pass to the grantee of any parcel of land on
which such nght was exercised next preceding the
time of the execution of any conveyance thereof; subject, however, in all cases to payment by the grantee
in any such conveyance of all amounts unpaid on any
assessment then due upon any such nght; provided,
that any such nght to the use of water, or any part
thereof, may be reserved by the grantor in any such
conveyance by making such reservation in express
terms m such conveyance, or it may be separately
conveyed
1953
73-1-12. Failure t o record — E f f e c t
Every deed of a water n g h t which shall not be recorded a s provided in this title shall be void as
against any subsequent purchaser, in good faith and
for a valuable consideration, of the same water n g h t ,
or any portion thereof, where his own deed shall be
first duly recorded.
1953
73-1-13.

Corporations — One w a t e r company

may own stock in another.
Any l m g a t i o n or reservoir company incorporated
and existing under the laws of this state may purchase or subscnbe for the capital stock of any other
similar corporation which a t the time of such purchase or subscription shall be or is about to be incorporated; provided, t h a t such purchase or subscnption
shall be made only when permitted by the articles of
incorporation, and such corporations are hereby permitted and authonzed to amend their articles of incorporation so as to authonze such purchase or subscnption.
1953
73-1-14.

Interfering with w a t e r w o r k s o r with
apportioning official — Penalty and liability.
Any person, who in any way unlawfully interferes
with, injures, destroys or removes any dam, head
gate, weir, casing, valve, cap or other appliance for
the diversion, apportionment, measurement or regulation of water, or who interferes with any person
authonzed to apportion water while in the discharging of his duties, is guilty of a misdemeanor, and is
also liable m damages to any person injured by such
unlawful act.
IMS
73-1-15.

Obstructing

canals

o r other

water-

courses — Penalties.
Whenever any person, partnership, company or
corporation has a nght of way of any established type
or title for any canal or other watercourse it shall be
unlawful for any person, persons or governmental
agencies to place or maintain in place any obstruction, or change of the water flow by fence or otherwise, along or across or in such canal or watercourse,
except as where said watercourse inflicts damage to
pnvate property, without first receiving wntten permission for the change and providing gates sufficient
for the passage of the owner or owners of such canal
or watercourse. That the vested nghts in the established canals and watercourse shall be protected
atrainat all ««~~—l
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tricts, and on all lands and/or water allotted to lands
within the exterior boundaries of the irrigation districts, and shall bear such rate of interest and mature
a t such time or times as the contracting parties may
agree upon.
1953

Section
73-2-21.

73-2-22.
73-1-19.

State, agency, county, city or t o w n
Authority of — To procure stock of
rigation or pipeline c o m p a n y —
bring its land within conservation

—
irTo
or

conservancy district
The state of Utah, or any department, board or
agency thereof, and any county, city, or town, owning
or having control of land or improvements thereon
which is in need of a supply of water for such land or
the improvements thereon, or in need of facilities for
conveyance of such water, is authorized to subscribe
for or purchase corporate stock of irrigation companies, pipeline companies, or associations and take the
necessary steps to bring the land owned or controlled
by any of them within any conservation or conservancy district formed or to be formed under the laws
of the state of Utah to procure such supply of water to
all intents and purposes as if an individual.
1953
73-1-20.

Repealed.

1961

CHAPTER 2
STATE ENGINEER — DIVISION OF WATER
RIGHTS
Section
73-2-1.
73-2-1.1.

State engineer — Term — Powers and
duties — Qualification for duties.
Division of Water Rights — Creation

— Power and authority.
Director of Division of Water Rights
— Appointment of state engineer.
73-2-1.3.
Report to executive director of natural
resources.
73-2-1.5.
Procedures — Adjudicative proceedings.
73-2-2.
Oath and bond.
73-2-3.
Repealed.
73-2-4.
Deputy and assistants — Employment
and salaries — Purchase of equipment and supplies.
73-2-5.
Aid to district court.
73-2-6.
Repealed.
73-2-7.
Aid to federal court.
73-2-8, 73-2-9. Repealed.
73-2-10.
Knowledge of waterways and irrigation — Suggestions as to amendment or enactment of laws.
73-2-11.
Records — Certified copies — Evidence.
73-2-12.
Seal.
73-2-13.
Attorney general and county attorneys to counsel.
73-2-14.
Fees of state engineer.
73-2-15.
Agreements with federal and state
agencies — Investigations, surveys
or adjudications.
73-2-16.
Arbitration — Confirmation by district court.
73-2-17.
Authorization of cooperative investigations of ground water resources.
73-2-18, 73-2-19. Repealed.
73-2-20.
Employees authorized to enter and
cross lands — Injuring monuments
a misdemeanor.
73-2-1.2.

73-2-22.1.
73-2-23.

73-2-23.1.
73-2-24.
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Artesian wells wasting water — State
engineer's power to plug, repair, or
control — Cooperative agreements
with owners.
Emergency flood powers — Action to
enforce orders — Access rights to
private and public property — Injunctive relief against state engineer's decisions — Judicial review
provisions not applicable.
Assistance of state engineer in management of flood waters.
Emergency powers of state engineer
— Multi-county flood mitigation activities — Termination of assistance.
Assistance of state engineer in management of flood waters.
Repealed.

73-2-1. State engineer — Term — Powers and
duties — Qualification for duties.
(1) There shall be a state engineer.
(2) The state engineer shall:
(a) be appointed by the governor with the consent of the Senate;
(b) hold his office for the term of four years and
until his successor is appointed; and
(c) have five years experience as a practical
engineer or the theoretical knowledge, practical
experience, and skill necessary for the position.
(3) (a) The state engineer shall be responsible for
the general administrative supervision of the
waters of the state and the measurement, appropriation, apportionment, and distribution of
those waters.
(b) The state engineer shall have the power to:
(i) make and publish rules necessary to
carry out the duties of his office;
(ii) secure the equitable apportionment
and distribution of the water according to
the respective rights of appropriators; and
(iii) bring suit in courts of competent jurisdiction to:
(A) enjoin the unlawful appropriation, diversion, and use of surface and
underground water;
(B) prevent waste, loss, or pollution of
those waters; and
(C) enable him to carry out the duties
of his office.
(4) (a) The state engineer may establish water
districts and define their boundaries.
(b) The water districts shall be formed in a
manner that:
(i) secures the best protection to the water
claimants; and
(ii) is the most economical for the state to
supervise.
i9»i
73-2-1.1. Division of Water Rights — Creation —
Power and authority.
There is created the Division of Water Rights,
which shall be within the Department of Natural Resources under the administration and general supervision of the executive director of natural resources.
The Division of Water Rights shall be the water
rights authority of the state of Utah and is vested
with such powers required to perform such duties as
are set forth in the law.
i^ 9
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73-2-1.2. Director of Division of Water Rights —
Appointment of state engineer.
The Division of Water Rights shall be administered
by the state engineer who shall act as the director of
the Division of Water Rights and who shall be appointed as provided by Section 73-2-1. Nothing contained in this act shall modify, repeal or impair the
powers or duties of the state engineer relating to the
administration, appropriation, adjudication and distribution of the waters of the state of Utah as are
conferred upon him pursuant to Title 73, or the provisions of any other laws.
1967
73-2-1.3. Report to executive director of natural
resources.
The state engineer shall report to the executive director of natural resources at such times and on such
administrative matters concerning his office as the
executive director may require.
1987
73-2-1.5. P r o c e d u r e s — A d j u d i c a t i v e p r o c e e d ings.
The state engineer and the Division of Water
Rights shall comply with the procedures and requirements of Chapter 46b, Title 63, in their adjudicative
proceedings.
1987
73-2-2. Oath a n d b o n d .
Before entering upon the duties of his office the
state engineer shall take and subscribe the constitutional oath of office. He shall file the oath with the
Division of Archives and his official bond with the
state treasurer in the penal sum of $5,000, with not
less than two sureties, to be approved by the Division
of Finance, conditioned for the faithful discharge of
the duties of his office and for the delivery to his
successor, or other officer appointed by the governor
to receive the same, of all moneys, books and other
property belonging to the state then in his hands or
under his control, or with which he may be legally
chargeable as such officer.
1984
73-2-3. Repealed.

1969

73-2-4. D e p u t y a n d assistants — E m p l o y m e n t
and salaries — Purchase of equipment
and supplies.
For the purpose of performing the duties of his office the state engineer may appoint a chief deputy,
employ all necessary assistants, fix their salaries in
accordance with salary standards adopted by the department of finance and purchase all necessary
equipment and supplies.
1953

73-2-14

73-2-10. K n o w l e d g e of w a t e r w a y s a n d irrigation — Suggestions as to amendment
or enactment of laws.
The state engineer shall become conversant with
the waterways of the state and its needs as to irrigation matters; and he shall make such suggestions as
to the amendment of existing laws or the enactment
of new laws as his information and experience shall
Suggest.

1983

73-2-11. Records — Certified copies — Evidence.
He shall keep on file in his office full and proper
records of his work, including all field notes, computations and facts made or collected by him, all of
which shall be part of the records of his office and the
property of the state. All records, maps and papers
recorded or filed in the office of the state engineer
shall be open to the public during business hours. The
office of the state engineer is hereby declared to be an
office of public record, and none of the files, records or
documents shall be removed therefrom, except in the
custody of the state engineer or one of his deputies.
Certified copies of any record or document shall be
furnished by the state engineer on demand, upon payment of the reasonable cost of making the same, together with the legal fee for certification. Such copies
shall be competent evidence, and shall have the same
force and effect as the originals.
1953
73-2-12. Seal.
The state engineer shall have a seal which he shall
affix to all certificates issued from his office, and he
shall file a description and an impression of the same
with the Division of Archives.
1984
73-2-13. Attorney g e n e r a l a n d c o u n t y a t t o r n e y s
to counsel.
In all matters requiring legal advice in the performance of his duties and the prosecution or defense of
any action growing out of the performance of his duties, the attorney general or county attorney of the
county in which any legal question arises, shall be
the legal advisers of the state engineer, and they are
hereby required to perform any and all legal services
required of them by him without other compensation
than their salaries.
1971

73-2-14. Fees of state engineer.
The state engineer shall determine fees pursuant to
Subsection 63-38-3(2) for the following:
(1) examining and filing applications to appropriate water, applications for permanent change,
applications for exchange, applications for an ex73-2-5. Aid to district c o u r t
tension of time in which to resume use of water,
In aid of the district court the state engineer shall
and all services to and including the issuance of a
have power to collect facts and make surveys and do
certificate of appropriation, based upon the folall other necessary things, the cost of which shall be
lowing schedule:
paid by the state upon presentation to the director of
(a) a quantity of water of 0.1 second-foot
the Division of Finance of monthly statements and
or less;
certification by the state engineer.
1983
(b) a quantity of water more than 0.1 second-foot, but not exceeding 0.5 second-foot;
73-2-6. Repealed.
i99i
(c) a quantity of water more than 0.5 second-foot, but not exceeding 1.0 second-foot;
73-2-7. Aid to federal c o u r t
(d) each additional second-foot, or fraction
The state engineer, when requested by the district
thereof, up to but not exceeding 15.0 secondcourt of the United States for the district of Utah,
feet;
may assist said court in any matter relating to the
(e) all applications in excess of 15.0 secdistribution and use of any of the waters of the state*
ond-feet;
and may when so requested cooperate with any water*
(f) a volume of water of 20 acre-feet or
commissioner appointed by said court in any such
less;
matter.
1953
(g) a volume of water more than 20 acre73-2-8, 73-2-9. R e p e a l e d .
1991
feet, but less than 500 acre-feet;
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the right to seek injunctive relief, including temporary restraining orders and temporary injunctions in
any district court of the county where that person
resides. No order of the state engineer shall be enjoined or set aside unless shown by clear and convincing evidence that an emergency does not in fact exist
or that the order of the state engineer is arbitrary or
capncious. The provisions of Sections 73-3-14 and
73-3-15 shall not be applicable to any order of the
state engineer issued pursuant to this section.
1964

Section

73-2-22.1.

73-3-6.

Assistance of state engineer in management of flood waters.
In addition to his other flood management authority provided for in Section 73-2-22, the state engineer
may assist in the management of flood waters pursuant to court judgments and decrees.
1985
Emergency p o w e r s of state engineer —
Multi-county flood mitigation activities
— Termination of assistance.
(1) In addition to the emergency powers under Section 73-2-22, the state engineer shall assist counties
in emergency flood mitigation on mtercounty waterways when all the following conditions exist
(a) two or more counties are involved,
(b) the flood mitigation activity has or may
have adverse effect on the county;
(c) the county commission of that adversely
impacted county requests the state engineer's involvement;
(d) the requesting county is providing an ongoing flood control program with jurisdiction-wide
funding equivalent to .0004 per dollar of taxable
value of taxable property; and
(e) the requesting county has established a
flood control program through zoning.
(2) Multi-county flood mitigation activities by the
state engineer shall include:
(a) assisting the counties in emergency flood
mitigation planning;
(b) furnishing engineering or other technical
services;
(c) making recommendations in emergency
situations, and, if requested, participating in
making emergency flood control decisions; and
(d) in the event a decision is not reached, the
final decision-making authority
(3) The assistance or involvement will cease when
in the state engineer's judgment the flood conditions
or potential for flooding subsides or when the county
governing bodies of all affected counties request that
the jurisdiction cease
1988

73-3-3
73-3-4.
73-3-5.
73-3-5.5.

73-3-7.
73-3-8.

73-2-23.

73-3-9
73-3-10.

73-3-11
73-3-12.

73-3-13.
73-3-14.
73-3-15.
73-3-16.

73-3-17
73-3-18

73-3-19
73-3-20

73-2-23.1.

Assistance of state engineer in mana g e m e n t of flood waters.
In addition to his other flood management authority under Sections 73-2-22 and 73-2-23, the state engineer may assist in the management of flood waters
pursuant to court judgments and decrees
1985

73-3-21
73-3-22.

73-2-24.

73-3-23.
73-3-24
73-3-25.

Repealed.
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CHAPTER 3
APPROPRIATION
Section
73-3-1.
73-3-2.

73-3-26.
73-3-27.
73-3-28

Appropriation — Manner of acquiring
water rights.
Application for right to use unappropriated public water — Necessity —
Form — Contents — Validation of

73-2-24

prior applications by state or United
States or officer or agency thereof
Permanent or temporary changes in
point of diversion or purpose of use.
"Received," "filed" defined.
Action by engineer on applications
Temporary applications to appropnate
water — Approval by engineer — Expiration — Proof of appropriation not
required.
Publication of notice of application —
Corrections or amendments of applications.
Protests.
Approval or rejection of application —
Requirements for approval — Application for specified period of time — Filing of royalty contract for removal of
salt or minerals.
Repealed.
Endorsement on application of approval
or rejection — Return of application —
Commencement of work — Time limit
upon completion of work
Statement of financial ability of applicants.
Time limit on construction and application — Extensions — Approval — Decisions of engineer — Appeal — Application without proof.
Protests — Procedure.
Judicial review — State engineer as defendant.
Dismissal of action for review of informal adjudicative proceedings.
Proof of appropriation or permanent
change — Notice — Manner of proof
— Statements — Maps, profiles and
drawings — Verification — Waiver of
filing — Statement in lieu of proof of
appropriation or change.
Certificate of appropriation — Evidence.
Lapse of application — Notice — Reinstatement — Priorities — Assignment
of application — Filing and recording
— Constructive notice — Effect of failure to record.
Right of entry on private property — By
applicant — Bond — Priority
Right to divert appropriated waters into
natural streams — Requirements —
Storage m reservoir — Information required by state engineer — Lapse of
application.
Prion ties between appropnators
Underground water — Report of well
and tunnel dnllers — Failure to comply deemed misdemeanor
Replacement of water.
Definitions
Well dnller's license — Bond — Revocation or suspension for noncompliance.
Violations — Penalty.
Requests for segregation of pending applications.
Replacement wells — Requirements —
State engineer's approval — Application to dnll — Filing — Form — Contents — Notice — Fees — Definition
— Plugging of old well.

73-3-1
Section
73-3-29
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Relocation of natural streams — Violation as misdemeanor

73-3-1. Appropriation — Manner of acquiring
water rights.
Rights to the use of the unappropriated public
waters m this state may be acquired only as provided
in this title No appropriation of water may be made
and no rights to the use thereof initiated and no notice of intent to appropriate shall be recognized except application for such appropriation first be made
to the state engineer in the manner hereinafter provided, and not otherwise The appropriation must be
for some useful and beneficial purpose, and, as between appropnators, the one first in time shall be
first in rights, provided, that when a use designated
by an application to appropriate any of the unappropriated waters of the state would matenally interfere
with a more beneficial use of such water, the application shall be dealt with as provided in Section 73-3-8
No right to the use of water either appropnated or
unappropnated can be acquired by adverse use or adverse possession
1953
73-3-2. Application for right to use unappropriated public water — Necessity — Form
— Contents — Validation of prior applications by state or United States or
officer or agency thereof.
(1) (a) In order to acquire the nght to use any
unappropnated public water in this state, any
person who is a citizen of the United States, or
who has filed his declaration of intention to become a citizen as required by the naturalization
laws, or any association of citizens or declarants,
or any corporation, or the state of Utah by the
directors of the divisions of travel development,
business and economic development, wildlife resources, and state lands and forestry, or the executive director of the Department of Transportation for the use and benefit of the public, or the
United States of Amenca shall make an application in wntmg to the state engineer before commencing the construction, enlargement, extension, or structural alteration of any ditch, canal,
well, tunnel, or other distnbuting works, or performing similar work tending to acquire such
nghts or appropnation, or enlargement of an existing nght or appropnation
(b) The application shall be upon a blank to be
furnished by the state engineer and shall set
forth
d) the name and post office address of the
person, corporation, or association making
the application,
(n) the nature of the proposed use for
which the appropnation is intended,
(in) the quantity of water in acre-feet or
the flow of water in second-feet to be appropnated,
Civ) the time dunng which it is to be used
each year,
(v) the name of the stream or other source
from which the water is to be diverted,
(vi) the place on the stream or source
where the water is to be diverted and the
nature of the diverting works,
(vn) the dimensions, grade, shape, and nature of the proposed diverting channel, and
(vni) other facts that clearly define the
full purpose of the proposed appropnation
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(2) (a) In addition to the information required in
Subsection (1Kb), if the proposed use is for irrigation, the application shall show
(l) the legal subdivisions of the land proposed to be ungated, with the total acreage
thereof, and
(n) the character of the soil
(b) In addition to the information required in
Subsection (1Kb), if the proposed use is for developing power, the application shall show
d) the number, size, and kind of water
wheels to be employed and the head under
which each wheel is to be operated,
(n) the amount of power to be produced,
(in) the purposes for which and the places
where it is to be used, and
dv) the point where the water is to be returned to the natural stream or source
(c) In addition to the information required in
Subsection (1Kb), if the proposed use is for milling or mining, the application shall show
d) the name of the mill and its location or
the name of the mine and the mining distnct
in which it is situated,
(n) its nature, and
(in) the place where the water is to be returned to the natural stream or source
(d) d) The point of diversion and point of return of the water shall be designated with
reference to the United States land survey
corners, mineral monuments or permanent
federal tnangulation or traverse monuments, when either the point of diversion or
the point of return is situated within six
miles of the corners and monuments
(n) If the point of diversion or point of return is located in unsurveyed terntory, the
point may be designated with reference to a
permanent, prominent natural object
(in) The storage of water by means of a
reservoir shall be regarded as a diversion,
and the point of diversion in those cases is
the point where the longitudinal axis of the
dam crosses the center of the stream bed
(IV) The point where released storage
water is taken from the stream shall be designated as the point of rediversion
(v) The lands to be inundated by any reservoir shall be descnbed as nearly as may
be, and by government subdivision if upon
surveyed land The height of the dam, the
capacity of the reservoir, and the area of the
surface when the reservoir is filled shall be
given
(vi) If the water is to be stored in an underground area or basin, the applicant shall
designate, with reference to the nearest
United States land survey corner if situated
within six miles of it, the point of area of
intake, the location of the underground area
or basin, and the points of collection
(e) Applications for the appropnation of water
filed pnor to the enactment of this title, by the
United States of Amenca, or any officer or
agency of it, or the state of Utah, or any officer or
agency of it, are validated, subject to any action
1991
by the state engineer
73-3-3. Permanent or temporary changes in
point of diversion or purpose of use.
(1) For purposes of this section
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(a) "Permanent changes" means changes for
an indefinite length of time with an intent to
relinquish the original point of diversion, place,
or purpose of use.
(b) 'Temporary changes" means all changes
for definitely fixed periods not exceeding one
year.
(2) (a) Any person entitled to the use of water
may make:
(i) permanent or temporary changes in the
place of diversion;
(ii) permanent or temporary changes in
the place of use; and
(iii) permanent or temporary changes in
the purpose of use for which the water was
originally appropriated,
(b) No change may be made if it impairs any
vested right without just compensation.
(3) Both permanent and temporary changes of
point of diversion, place, or purpose of use of water,
including water involved in general adjudication or
other suits, shall be made in the manner provided in
this section.
(4) (a) No change may be made unless the change
application is approved by the state engineer.
(b) Applications shall be made upon forms furnished by the state engineer and shall set forth:
(i) the name of the applicant;
(ii) a description of the water right;
(iii) the quantity of water;
(iv) the stream or source;
(v) the point on the stream or source
where the water is diverted;
(vi) the point to which it is proposed to
change the diversion of the water;
(vii) the place, purpose, and extent of the
present use;
(viii) the place, purpose, and extent of the
proposed use; and
(ix) any other information that the state
engineer requires.
(5) (a) The state engineer shall follow the same
procedures, and the rights and duties of the applicants with respect to applications for permanent changes of point of diversion, place, or purpose of use shall be the same, as provided in this
title for applications to appropriate water.
(b) The state engineer may, in connection with
applications for permanent change involving
only a change in point of diversion of 660 feet or
less, waive the necessity for publishing a notice
of application.
(6) (a) The state engineer shall investigate all
temporary change applications.
(b) If the state engineer finds that the temporary change will not impair any vested rights of
others, he shall issue an order authorizing the
change.
(c) If the state engineer finds that the change
sought might impair vested rights, before authorizing the change, he shall give notice of the application to all persons whose rights might be
affected by the change.
(d) Before making an investigation or giving
notice, the state engineer may require the applicant to deposit a sum of money sufficient to pay
the expenses of the investigation and publication
of notice.
(7) (a) The state engineer may not reject applications for either permanent or temporary changes
for the sole reason that the change would impair
the vested rights of others.
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(b) If otherwise proper, permanent or temporary changes may be approved as to part of the
water involved or upon the condition that conflicting rights are acquired.
(8) (a) Any person holding an approved application for the appropriation of water may either
permanently or temporarily change the point of
diversion, place, or purpose of use.
(b) No change of an approved application affects the priority of the original application, except that no change of point of diversion, place, or
nature of use set forth in an approved application
will enlarge the time within which the construction of work is to begin or be completed.
(9) Any person who changes or who attempts to
change a point of diversion, place, or purpose of use,
either permanently or temporarily, without first applying to the state engineer in the manner provided
in this section:
(a) obtains no right; and
(b) is guilty of a misdemeanor, each day of the
unlawful change constituting a separate offense,
separately punishable.
(10) (a) The provisions of this section do not apply
to the replacement of an existing well by a new
well drilled within a radius of 150 feet from the
point of diversion from the existing well.
(b) No replacement well may be drilled except
after complying with the requirements of Section
73-3-28.
(11) (a) The Division of Wildlife Resources may
file applications for permanent or temporary
changes according to the requirements of this
section on:
(i) perfected water rights presently owned
by the Division of Wildlife Resources;
(ii) perfected water rights purchased by
that division through funding provided for
that purpose by legislative appropriation, or
acquired by lease, agreement, gift, exchange,
contribution; or
(iii) appurtenant water rights acquired
with the acquisition of real property for
other wildlife purposes.
(b) (i) Subsection (a) allows changes only be
for the limited purpose of providing water for
instream flows in natural channels necessary for the preservation or propagation of
fish within a designated section of a natural
stream channel.
(ii) Subsection (11) does not allow enlargement of the water right sought to be changed
nor may the change impair any vested water
right.
(c) In addition to the other requirements of
this section, an application filed by the Division
of Wildlife Resources shall:
(i) set forth the points on the natural
stream between which the necessary
instream flows will be provided by the
change; and
(ii) include appropriate studies, reports, or
other information required by the state engineer that demonstrate the necessity for the
instream flows in the specified section of the
natural stream, and the projected benefits to
the public fishery that will result from the
change.
(d) (i) The Division of Wildlife Resources
may not acquire title or a long-term interest
in a water right for the purposes provided in
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Subsection (ll)(b) without prior legislative
approval
(n) After obtaining that approval, the Division of Wildlife Resources may file a request for a permanent change as provided in
Subsection (ll)(a)
(e) Subsection (11) does not authorize the Division of Wildlife Resources to
d) appropriate unappropriated water under Section 73-3-2 for the purpose of providing lnstream flows, or
(n) acquire water rights by eminent domain for instream flows or for any other purpose
(f) Subsection (11) applies only to applications
filed on or afUr April 28,1986
1987
73-3-4. "Received," "riled" defined.
Whenever in this title the word "received" is used
with reference to any paper deposited in the office of
the state engineer, it shall be deemed to mean the
date when such paper was first deposited in the state
engineer's office, and whenever the term "filed" is
used, it shall be deemed to mean the date when such
paper was acceptably completed in form and substance and filed in said office
1963

73-3-5. Action by engineer on applications.
On receipt of each application containing the information required by Section 73-3-2, and payment of
the filing fee, it shall be the duty of the state engineer
to m a k e an endorsement thereon of the date of its
receipt, and to m a k e a record of such receipt in a book
kept in his office for t h a t purpose It shall be his duty
to examine the application and determine whether
any corrections, amendments or changes are required
for clarity and if so, see t h a t such changes are made
before further processing All applications which
shall comply with the provisions of this chapter and
with the regulations of the state engineer shall be
filed and recorded in a suitable book kept for that
purpose
The state engineer may issue a temporary receipt
to drill a well at any time after the filing of an application to appropriate water therefrom, as provided by
this section if all fees be advanced and if in his judgment there is unappropriated water available m the
proposed source and there is no likelihood of impairment of existing rights, provided, however, that the
issuance of such temporary permits shall not dispense
with the publishing of notice and the final approval
or rejection of such application by the state engineer,
as provided by this chapter
The state engineer may send the necessary notices
and address all correspondence relating to each application to the owner thereof as shown by the state
engineer's records, or to his attorney in fact provided
a w n t t e n power of attorney is filed in the state engineer S office
1959
73-3-5.5.

Temporary applications to appropri-

ate water — Approval by engineer —
Expiration — Proof of appropriation
not required.
(1) The state engineer may issue temporary applications to appropriate water for beneficial purposes
(2) The provisions of this chapter governing regular applications to appropriate water shall apply to
temporary applications with the following exceptions
(a) d) The state engineer shall undertake a
thorough investigation of the proposed appropriation, and if the temporary application
complies with the provisions of Section
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73-3-8, may make an order approving the application
(n) If the state engineer finds that the appropriation sought might impair other
nghts, before approving the application, the
state engineer shall give notice of the application to all persons whose rights may be
affected by the temporary appropriations
(b) The state engineer may issue a temporary
application for a penod of time not exceeding one
year
(c) d) The state engineer, in the approval of a
temporary application, may make approval
subject to whatever conditions and provisions he considers necessary to fully protect
prior existing nghts
(n) If the state engineer determines that it
is necessary to have a water commissioner
distribute the water under a temporary application for the protection of other vested
nghts, the state engineer may assess the distnbution costs against the holder of the temporary application
(d) d) A temporary application does not vest
in its holder a permanent vested nght to the
use of water
(n) A temporary application automatically expires and is cancelled according to its
terms
(e) Proof of appropnation otherwise required
under this chapter is not required for temporary
applications
1987

73-3-6. Publication of notice of application —
Corrections or amendments of applications.
(1) (a) When an application is filed in compliance
with this title, the state engineer shall publish
once a week for a penod of three successive
weeks a notice of the application informing the
public of the contents of the application and the
proposed plan of development
(b) d) The state engineer shall publish the
notice in a newspaper published within the
county near the water source from which the
appropnation is to be made
(n) If no newspaper is published within
the county, the state engineer shall publish
the notice in a newspaper having general circulation near the water source from which
the appropnation is to be made
(c) Clencal errors, ambiguities, and mistakes
that do not prejudice the nghts of others may be
corrected by order of the state engineer either
before or after the publication of notice
(2) After publication of notice to water users, the
state engineer may authorize amendments or corrections that involve a change of point of diversion,
place, or purpose of use of water, only after republication of notice to water users
1987
73-3-7. Protests.
(1) Any person interested may, at any time within
30 days after notice is published, file a protest with
the state engineer
(2) The state engineer shall consider the protest
and shall approve or reject the application
19S8
73-3-8. Approval or rejection of application —
Requirements for approval — Application for specified period of time — Filing of royalty contract for removal of
salt or minerals.
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(1) It shall be the duty of the state engineer to approve an application if* (a) there is unappropriated
water in the proposed source, (b) the proposed use will
not impair existing rights or interfere with the more
beneficial use of the water; (c) the proposed plan is
physically and economically feasible, unless the application is filed by the United States Bureau of Reclamation, and would not prove detrimental to the
public welfare; (d) the applicant has the financial
ability to complete the proposed works, and (e) the
application was filed in good faith and not for purposes of speculation or monopoly. If the state engineer, because of information in his possession obtained either by his own investigation or otherwise,
has reason to believe that an application to appropriate water will interfere with its more beneficial use
for irrigation, domestic or culinary, stock watering,
power or mining development or manufacturing, or
will unreasonably affect public recreation or the natural stream environment, or will prove detrimental
to the public welfare, it is his duty to withhold his
approval or rejection of the application until he has
investigated the matter If an application does not
meet the requirements of this section, it shall be rejected.
(2) An application to appropriate water for industrial, power, mining development, manufacturing
purposes, agriculture, or municipal purposes may be
approved for a specific and certain period from the
time the water is placed to beneficial use under the
application, but in no event may an application be
granted for a penod of time less than that ordinarily
needed to satisfy the essential and primary purpose of
the application or until the water is no longer available as determined by the state engineer. At the expiration of the period fixed by the state engineer the
water shall revert to the public and is subject to appropriation as provided by Title 73 The state engineer may extend any limited water right upon a
showing that the essential purpose of the original ap, phcation has not been satisfied, that the need for an
extension is not the result of any default or neglect by
the applicant, and that water is still available, except
[ no extension shall exceed the time necessary to satisfy the primary purpose of the original application
A request for extension must be filed in writing in the
office of the state engineer not later than 60 days
before the expiration date of the application
(3) Before the approval of any application for the
appropriations of water from navigable lakes or
streams of the state which contemplates the recovery
of salts and other minerals therefrom by precipitation
or otherwise, the applicant shall file with the state
engineer a copy of a contract for the payment of royalties to the state of Utah. The approval of an application shall be revoked in the event of the failure of the
Applicant to comply with terms of his royalty contract.
1985
73-3-9. R e p e a l e d .

1991

ft-3-10. E n d o r s e m e n t o n application of apk
proval o r rejection — Return of appliJ*
cation — C o m m e n c e m e n t of work —
f*>
Time limit u p o n completion of work.
* Tbe approval or rejection of an application shall be
Pjdorsed thereon and a record made of such endorse2?nt in the state engineer's office. A copy of the ap2 ^ e ** e n d o r s e < l shall be returned to the apphCrtJLr a p P r o v e d » the applicant shall be authorized,
™ receiDt thAroftf *~
i XL AL
*
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apply the water to the use named in the application
and to perfect the proposed appropriation; if the application is rejected, the applicant shall take no steps
toward the prosecution of the proposed work or the
diversion and use of the public water so long as such
rejection shall continue in force The state engineer
shall state in his endorsement of approval the time
within which the construction work shall be completed and the time within which the water shall be
applied to beneficial use.
1959
73-3-11. Statement of financial ability of applicants.
Before either approving or rejecting an application
the state engineer may require such additional information as will enable him properly to guard the public interests, and may require a statement of the following facts In case of an incorporated company, he
may require the submission of the articles of incorporation, the names and places of residence of its directors and officers, and the amount of its authonzed
and its paid-up capital. If the applicant is not a corporation, he may require a showing as to the names of
the persons proposing to make the appropriation and
a showing of facts necessary to enable him to determine whether or not they are qualified appropnators
and have the financial ability to carry out the proposed work, and whether or not the application has
been made in good faith.
1953
73-3-12.

Time limit o n construction and application — E x t e n s i o n s — Approval — Decisions of engineer — Appeal — Application without proof.
(1) (a) The construction of the works and the application of water to beneficial use shall be diligently prosecuted to completion within the time
fixed by the state engineer

(b) Extensions of time, not exceeding 50 years
from the date of approval of the application, may
be granted by the state engineer on proper showing of diligence or reasonable cause for delay
(c) All requests for extension of time shall be
made by affidavit and shall be filed in the office
of the state engineer on or before the date fixed
for filing proof of appropriation
(d) Extensions not exceeding 14 years after the
date of approval may be granted by the state engineer upon a sufficient showing by affidavit, but
extensions beyond 14 years shall be granted only
after application and publication of notice
(e) (1) The state engineer shall publish notice
once each week for three successive weeks m
a newspaper of general circulation in the
county m which the source of supply is located.
(11) The notice shall contain information
that will inform the public of the diligence
claimed and the reason for the request
(f) Any person interested may, at any time
within (30) days after the notice is published, file
a protest with the state engineer.
(g) In considering an application to extend the
time in which to place water to beneficial use
under an approved application, the state engineer shall deny the extension and declare the
application lapsed, unless the applicant affirmatively shows that he has exercised or is exercis-

73-3-13

WATER AND IRRIGATION

(h) (1) If reasonable and due diligence is
shown by the applicant, the state engineer
shall approve the extension
(n) The approved extension is effective so
long as the applicant continues to exercise
reasonable diligence in completing the appropriation
(1) The state engineer shall consider the holding of an approved application by any municipality, metropolitan water district, or other public
agency to meet the reasonable future requirements of the public to be reasonable and due diligence within the meaning of this act
(j) The state engineer, in acting upon requests
for extension of time, may, if he finds unjustified
delay or lack of diligence in prosecuting the
works to completion, deny the extension or may
grant the request in part or upon conditions, including a reduction of the priority of all or part of
the application
(2) (a) An application upon which proof has not
been submitted shall lapse and have no further
force or effect after the expiration of 50 years
from the date of its approval
(b) If the works are constructed with which to
make beneficial use of the water applied for, the
state engineer may, upon showing of that fact,
grant additional time beyond the 50-year period
in which to make proof
1988
73-3-13.

Protests — Procedure.

(1) Any other applicant, or any user of water from
any river system or water source may file a request
for agency action with the state engineer alleging
that such work is not being diligently prosecuted to
completion
(2) Upon receipt of the request for agency action,
the state engineer shall give the applicant notice and
hold an adjudicative proceeding
(3) If diligence is not shown by the applicant, the
state engineer may declare the application and all
rights under it forfeited
iW7
73-3-14. Judicial review — State engineer as defendant.
(1) (a) Any person aggrieved by an order of the
state engineer may obtain judicial review by following the procedures and requirements of Chapter 46b, Title 63
(b) Venue for judicial review of informal adjudicative proceedings shall be in the county in
which the stream or water source, or some part of
it, is located
(2) The state engineer shall be joined as a defendant in all suits to review his decisions, but no judgment for costs or expenses of the litigation may be
rendered against him
1987
73-3-15.

Dismissal of action for review of infor-

mal adjudicative proceedings.
(1) An action to review a decision of the state engineer from an informal adjudicative proceeding may
be dismissed upon the application of any of the parties upon the grounds provided in Rule 41 of the Utah
Rules of Civil Procedure for the dismissal of actions
generally and for failure to prosecute such action
with diligence
(2) (a) For the purpose of this section, failure to
prosecute a suit to final judgment within two
years after it is filed, or, if an appeal is taken to
the Supreme Court within three years after the
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(b) A court shall dismiss those suits after ten
days' notice by regular mail to the plaintiff 1987
73-3-16. Proof of appropriation or permanent
change — Notice — Manner of proof —
Statements — Maps, profiles and
drawings — Verification — Waiver of
filing — Statement in lieu of proof of
appropriation or change.
Sixty days before the date set for the proof of appropriation or proof of permanent change to be made the
state engineer shall notify the applicant by certified
mail when proof of completion of works and application of the water to a beneficial use will be due On or
before the date set for completing such proof in accordance with his application the applicant shall file
proof to the state engineer, on blanks to be furnished
by the state engineer, by a statement descriptive of
the works constructed, and of the quantity of water in
acre-feet or the flow m second-feet appropriated, and
of the method of applying the water to beneficial use,
with detailed measurements of water put to beneficial use, giving the date the measurements were
made and the name of the person making the measurements, provided, however, that on applications
heretofore or hereafter filed for appropriation or permanent change of use of water to provide a water
supply for state projects constructed pursuant to
Chapter 10, Title 73, Utah Code Annotated 1953, and
for federal projects constructed by the United States
Bureau of Reclamation for the use and benefit of the
state, any of its agencies, its political subdivisions,
public and quasi-municipal corporations, or water
users' associations of which the state, its agencies,
political subdivisions or public and quasi-municipal
corporations are stockholders, the proof need show no
more than (a) completion of construction of the
project works, (b) a description of the major features
thereof with appropriate maps, profiles, drawings and
reservoir area-capacity curves, (c) a description of the
point or points of diversion and rediversion, (d)
project operation data, (e) a description by configuration on a map of the place of use of water and a statement of the purpose, and method of use, (f) the project
plan for beneficial use of water under such applications and the quantity of water required, and (g) the
installation of necessary measuring devices The
chairman of the Utah water and power board shall
sign proofs for the state projects and the duly authorized official of the Bureau of Reclamation shall sign
proofs for the federal projects specified above
The proof on all applications shall be sworn to by
the applicant or his duly appointed representative
and proof engineer, and shall be accompanied by
maps, profiles (m case of power use only) and drawings made on tracing linen by a reputable registered
land surveyor or engineer, and shall show fully and
correctly the location of the completed works with
reference to a United States land survey corner if
within a distance of six miles of a land survey corner,
the tie may be to a mineral monument, or to a permanent federal tnangulation or traverse monument If
in unsurveyed territory and not within six miles of a
mineral or federal tnangulation monument, such
point may be designated with reference to a permanent prominent natural object The proof shall also
show the nature and extent of the completed works,
the natural stream or source from which and the
point where the water is diverted and in case of nonconsumptive use the point where the water is returned The place of use shall be shown by legal sub-

